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EXECUTIVE  SUMMARY 

State  Parties  will  implemmt  the  Chemical  Weapons  Convention  (CWQ  according  to  their 
req)ective  constitutions,  statutes,  and  procedures.  Analysis  is  required  of  each  State  Party’s 
laws  and  administrative  practices  to  determine  the  effects  and  limitations  of  CWC 
enforcement.  This  Rqx)rt  presoits  an  overview  of  tite  distinctive  legal  features  relevant  to 
CWC  implementation  in  potential  State  Parties.  Its  purpose  is  to  identify  possible  problem 
areas  and  suggest  modifications  to  the  CWC  that  will  help  ensure  its  success. 

This  Report  is  imperative  due  to  the  CWC’s  novd  r^me  of  on-site  inspections  of  private 
facilities.  The  Organization  for  the  Prohibiticm  of  Chemical  Wesqtons  is  authorized  to  enter 
any  State  Party’s  territory  on  short  notice.  While  the  Organization  must  cany  out 
inspections  unintrusively  and  respect  national  constitutional  rights,  these  inspections  may  be 
undertaken  without  prior  judicial  authorization  and  may  not  be  refused.  Inspection  activities 
may  include  personnel  interviews,  examination  of  facility  (q)eiations  and  records,  and 
sampling  of  materials.  The  CWC  obliges  State  Parties  to  compel  compliance  with  its 
provisions  and  to  penalize  violators.  These  obligations  raise  unique  legal  issues  that  must  be 
resolved  to  assure  consistent  CWC  implementatim  anumg  State  Parties. 

This  Rqx>rt  comparatively  analyzes  the  relevant  law  of  eighteen  foreign  States  and  three 
international  human  rights  systems.  Scholars  from  each  of  these  jurisdictions  were  asked  to 
respond  to  questionnaires  d^gned  to  elicit  a  uniform  basis  for  evaluating  CWC 
implementation  under  each  domestic  legal  system.  A  list  of  the  countries  and  human  rights 
systems  surveyed  and  the  names  of  the  individual  rqxMters  can  be  found  in  Appendix  C. 
Their  individual  answers  are  summarized  here  and  are  available  in  their  entir^. 

The  process  of  ratifying  the  CWC  differs  among  State  Parties.  Yet  in  each  country,  the 
CWC’s  inspection  provisions  will  require  or  will  be  facilitated  by  the  enactment  of 
implementing  legislation.  This  analysis  did  not  identify  any  inherent  constitutional 
impediments  to  effective  implementation  of  the  CWC.  However,  some  national  reporters 
identified  situations  whm  the  legislature  or  the  courts  in  their  State  could  interfere  with  or 
misinterpret  the  treaty.  Potential  implementation  problems  can  be  avoided  by  specifying  the 
requirements  for  national  implementing  legislation  in  the  CWC.  In  particular,  Article  VII 
should  create  a  duty  to  enact  implementing  legislation  diligoitly  witl^  a  specified  time 
period. 

The  position  of  the  CWC  in  the  ”hierarchy  of  legal  norms*  within  each  State  Party  will  vary 
among  nations.  Once  ratified,  the  CWC  will  be  subordinate  to  most  national  constitutions. 
Generally,  a  treaty  is  superior  to  statutory  law,  but  in  a  number  of  states,  treaties  rank  equal 
to  or  even  below  nation^  legislation.  Thus,  the  CWC  must  be  in  harmony  with  the  domestic 
constitutions  and  other  legal  requirements  of  nearly  every  potential  State  Party. 

Every  national  rqmrter  agreed  that  CWC  on-site  inspections  will  constitute  "state  action"  by 
an  inspected  State  Party.  Thus,  inspection  activities  conducted  by  the  Organization  will 
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trigger  constitutional  protections  against  undue  governmental  infringemoit  of  rights  and 
liberties.  The  same  legal  limitations  that  ^ly  to  national  government  powos  to  interfere 
with  individual  and  commercial  rights  may  tiimfore  restrict  CWC  inspections. 

Considerable  variation  exists  among  nations  as  to  the  scope  of  judicial  authority  to  review 
treaties.  Some  nations  provide  for  constitutional  review  of  a  treaty  prior  to  its  ratification, 
some  provide  for  review  only  after  ratification,  while  others  forbid  review  of  treaties 
altogether.  Nations  that  permit  post-ratific^on  review  fall  into  two  broad  cat^ories;  those 
that  allow  legal  challenges  to  a  treaty’s  ovoall  constitutionality  and  those  that  sanction  only 
claims  of  a  specific  constitutional  violation.  In  nearly  every  nation  that  allows  constitutional 
challoiges  to  a  treaty,  judicial  review  could  interfere  with  domestic  implementation  of  the 
CWC  if  its  enforcement  would  violate  constitutional  rights. 

Nearly  every  state  and  international  system  surveyed  explicitly  guarantees  a  right  to  personal 
privacy  and  protects  against  unlawful  government  intrusion  into  homes.  Goieially,  a  state 
can  compel  searches  of  homes  to  enforce  criminal  laws  if  a  judge  issues  a  search  warrant  or 
its  equi^4lent  or  if  "exigent  circumstances"  make  the  process  of  obtaining  pertrussion  self- 
defeating.  Even  with  judicial  permission,  many  nations  restrict  the  hours  when  searches  of 
homes  may  occur,  and  in  some  nations  the  owner  or  occupier  must  be  present  if  possible. 
Searches  of  homes  pursuant  to  the  CWC  could  prove  to  be  constitution^y  problematic  in 
many  State  Parties.  In  some  nations,  the  protections  of  the  home  extend  to  hotel  rooms  and 
places  of  work.  Therefore,  the  CWC  shcMld  be  amended  to  contain  a  provision  which 
defines  homes  and  exempts  places  so  defined  from  all  types  of  CWC  inspection. 

Nations  vary  in  the  extent  to  which  govonment  and  commercial  facilities  are  accorded  a 
right  of  privacy.  In  most  nations,  searches  to  enforce  r^ulations  on  operating  businesses  are 
"admirustrative"  rather  than  "judicial."  Commercial  enterprises  are  accorded  rights  through 
the  regulatory  process,  usually  with  limitations  and  gener^y  not  including  those  rights  which 
only  humans  can  oijoy.  Judge-issued  search  warrants  are  usually  uruiecessary  for 
administrative  searches  of  commercial  property,  although  many  states  require  prior  approval 
by  at  least  an  administrative  agency.  Inspections  may  be  conducted  at  any  time,  and 
inspectors  generally  have  unfettered  discretion  in  the  sctqre  and  mann«’  of  searches.  Thus, 
legal  challenges  to  CWC  inspections  of  commercial  property  will  probably  be  unsuccessful, 
provided  that  the  domestic  legal  implications  of  such  inspections  are  administrative,  not 
penal.  The  CWC  should  be  amended  to  clarify  that  inspections  will  lead  to  penal 
consequences  only  for  violations  of  Article  1. 

In  nearly  every  nation  surveyed,  the  government  may  not  take  private  property  without 
providing  due  process  and  compensation  to  owners.  Many  nations  recogruze  trade  secrets  as 
a  form  of  property,  and  those  which  do  not  provide  alternative  protections.  In  some 
countries,  the  state  may  be  liable  for  civil  damages  if  it  unduly  discloses  trade  secrets;  others 
provide  for  criminal  purushment  of  the  discloser.  Only  a  few  countries  will  allow  the  courts 
to  prevent  an  inspection  due  to  the  possibility  that  a  tr^e  secret  may  be  disclosed.  Thus,  if 
the  CWC’s  protections  of  confidential  information  fail  to  prevmt  disclosure  of  a  trade  secret, 
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the  inspected  State  Party  may  be  liable  for  damages  to  the  owner.  However,  it  is  unlikely 
that  inspections  will  be  restricted  by  that  nation’s  legal  system. 

Due  process  protections  vary  greatly  among  the  nations  studied.  Most  countries  have  either 
a  constitutiomd  or  statutory  right  against  self-incrimination.  The  countries  are  divided  as  to 
whether  immunity  from  prosecution  may  be  granted  in  order  to  coerce  self-incriminating 
testimony.  In  most  nations,  evidence  discovered  during  an  "administrative”  inspection  may 
be  used  in  a  subsequent  crimiiud  prosecution.  Consequently,  in  most  nations,  information 
learned  during  CWC  in^)ections  could  later  be  used  to  prosecute  violations  of  the  CWC- 
required  domestic  penal  law. 

Ultimately,  the  CWC  presages  a  new  foundation  for  international  security  based  neither  on 
fear  nor  on  trust,  but  on  regulation  by  a  legal  n^me.  Every  stq>  taken  to  increase  that 
rime’s  effectiveness  necessarily  intrudes  upon  individual  freedom  in  those  states  that  enter 
the  treaty.  While  the  CWC’s  verification  measures  provoke  unprecedented  legal  issues, 
successful  implementation  throughout  the  world  community  is  entirely  possible.  The  CWC’s 
ambitious  goal  of  ridding  the  world  of  the  scourge  of  chemical  wesqwns  can  proceed 
effectively  with  due  respect  to  basic  freedoms  and  rights. 
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Tabk  S-1.  Sumiiiaiy  table  classifyinc  the  nu^ority  responses  of 
legal  ^stem  surveyed  and  dgnifkant  exceptions. 


1  S^on 

Significant  Responses 

Representative 

■ 

of  Ijegal  Systenis  Surveyed 

L^ialSystans 

Authority  To  Ratify  Treaties 

2.2.1 

(1) 

Every  netioo  vasts  autbrnity  to  o^godsie  and  sign 
treaties  in  an  auOiorued  Executive  agent 

2.2.1 

(2) 

Most  nadoos  require  legisladve  acdoo  to  make  a  treaty 

Brazil,  Mexico,  Russia, 

binding  domeadcally. 

btael,  Czech,  Germany 

In  a  few  nadoos,  no  legislative  acdon  is  necessary. 

China,  Morocco 

Reservations 

2.2.2 

(3) 

In  moat  countries,  the  legislature  may  make  reservadoos 
to  a  signed  treaty. 

Iran,  Germany 

Treaties  in  the  Hierarthy  National  low 

2.2.3 

(4) 

Most  nadoos  follow  the  doctrine  of  dualism:  a  radfied 
treaty  is  not  part  of  domestic  law  undl  domestic 
legiiibuioo  incorporates  it 

Hungary,  Germany 

2.2.3 

(5) 

A  few  nadoos  apply  the  mooisdc  doctrine:  a  radfied 
treaty  has  domestic  foroe. 

France 

Russia,  Greece 

2.2.3 

(6) 

In  most  countries,  treades  occupy  a  status  between  die 

Morocco,  China, 

coosdtudoo  and  statutes. 

Czechoslovakia 

2.2.3 

(7) 

In  some  countries,  treades  are  not  superior  to  domesdc 

Iran,  Brazil,  Gemuuiy, 

statutory  law. 

Turkey,  Chile,  Israel 

■i 

Need  for  bnplementbig  Legislation 

1 

(8) 

CWC  implemeoting  legisiadoo  will  be  essential  in  all 
nadoos,  and  most  reporters  recormnend  expansive 
legisiadoo. 

Morocco,  Russia 

(9) 

In  some  countries,  die  more  a  treaty  affects  cidzeos’ 

Mexico,  Iran, 

mlm 

rights,  the  greater  the  need  for  implementing  legisiadoo. 

U.K.,  Germany 
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Table  S-1.  Siunnuiry  table  classifyiii{  the  respoiKes  of  l^al 

systons  sunreyed  and  significant  exceptions  (Continued). 
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Section 

Significant  Responses 
of  L^ial  Systems  Surveyed 

Representative 

Legal  Systems 

JueUcial  Review  of  Treaty  ConstitutioHolUy 

2.3.1 

(10) 

Some  countriee  6»bid  judiciel  acnitiny  of  ndfied 
tnedee  on  die  (roundf  of  eq»ntiaB  of  powen  and 
defeieiice  to  die  noo-judicial  ttrandiec  of  govenuneot  as 
to  foreign  afEun. 

Morocco,  Inn,  China, 
Japan,  Cxechoslovalda 

2.3.1 

(11) 

Some  nadoiis  preclude  a  direct  challenge  to  a  treaty,  but 
a  request  for  a  declatadao  may  justify  review. 

Israel,  U.K. 

2.3.2. 1 

(12) 

A  few  |0gsi  eyetems  provide  for  judicial  review 

of  a  signed  cooventioo  prior  to  its  ratificatiaa. 

Russia,  Hungary, 

France,  Chile 

2.3.2.2 

(13) 

Some  countries  permit  bodi  a  challenge  to  a  treaty’s 
coosdtutiooality  and  a  suit  to  prevent  iupecdons  that 
would  violate  a  pennn’a  mnatitutional  ri^its. 

Chile,  Egypt, 

(Sermany 

2.3.2,2 

(14) 

In  many  countries,  a  suit  can  challenge  a  treaty’s 
implementatian  as  unconstitutional. 

Italy,  Mexico,  Prance, 
Bradl,  Greece,  Turkey 

2.3.2.2 

(15) 

In  a  few  countries,  a  treaty  may  be  chaUenged  only  if  a 
statute  so  provides. 

Russia,  India 

CWC  Inspections  as  "State  Action" 

In  every  nation,  CWC  inqiectioos  will  constitute  'state 
action,*  because: 

2.4 

(16) 

National  authorities  will  permit  CWC  inspecdoos 
making  them  equivalent  to  other  government  regulatory 
efforts; 

Chile,  Turkey 

2.4 

(17) 

The  host  country’s  agents  will  actively  participate  in 
CWC  mqwcdons; 

Egypt,  Hungary 

2.4 

(18) 

General  principles  of  territorial  siqiremacy  and 
soverngnty  give  the  govmnment  exdusive  authority  to 
permit  inqiectioiis: 

Czechoslovakia, 

Germany 

2.4 

(18) 

Chemical  weapons  are  under  the  exclusive  control  and 
regulation  of  the  government; 

Brazil 

2.4 

(19) 

The  inspected  State  Party  must  pursue  enforcement 
measures  upon  discovery  of  a  CWC  violation. 

Israel 

Table  S-1.  Summary  table  classifyiiic  the  nu^ority  responses  of  legal 
systems  surveyed  and  rigntfirant  exceptions  (Continued). 


Section 

Significant  Responses 

Representative 

of  Legal  Systems  Survqred 

Legal  Systems 

Prouaion  of  The  Right  efPenoiud  Privacy 

ECHR,  lACHR, 

3.2 

(21) 

The  right  to  pwmnal  privacy  ia  univenally  leapected. 

U.N.  Norms 

3.2.1 

(22) 

Neariy  all  countriea  ronatitutioiially  protect  privacy. 

Greece,  Russia,  Brazil, 
Japan,  Germany 

3.2.1 

(23) 

A  few  couatriea  protect  the  right  to  privacy  ia  dte 
abaeooa  of  a  conatitutional  {aovisioo. 

U.K. 

3.2.1 

(24) 

Soma  oouatriaa  raArict  the  coniirittitioBal  ri^  to  privacy 
for  Imiad.  ^Hcified  reaaona. 

Turkey 

Personal  Privacy  aad  Biomedical  Testing 

3.2.2 

(25) 

Soow  pannit  biomedical  aearcliea. 

Morocco, 

3.2.2 

(26) 

Soma  aatmaa  allow  biomedi^  tearing  hut  only  ia 

U.K.,  Czechoslovakia, 

^Mcified  oonleatt  or  under  eetahliibed  {Moceduiaa. 

Germany,  Iran,  Chile 

3.2.2 

(27) 

SooM  aatiaui  prohibit  compelled  biomedical  tearing. 

Russia,  Greece,  Brazi) 

Special  Protection  for  the  Privacy  of  Haines 

3.3.1. 1 

(28) 

The  sanctity  of  the  home  is  univemlly  recognized. 

ECHR 

3.3.1.2 

(29) 

Nearly  every  country’s  constitution  or  common  law 
protects  the  inviolability  of  the  home. 

Egypt,  Jqian,  U.K. 

3.3.1.2 

(30) 

While  the  definition  of  a  home  varies,  most  countries 

Greece,  Iran,  Morocco, 

extend  the  privacy  protecrion  beyond  a  resideoce. 

Czechoslovakia 

vm 


Table  S-1.  Suminary  table  classifying  the  minority  responses  of  legal 
systems  surveyed  and  significant  exceptions  (Continued). 


Section 

Significant  Responses 
of  L^al  Systems  Surveyed 

Representative 

L^al  Systems 

Aiahoiization  ef  Searches  Homes 

3.3.2 

(31) 

A  few  countriea  explicitly  qsecify  Uie  required 
juatificatiaaa  for  a  home  aearch. 

But  in  aome  countriea.  authority  ia  not  specified. 

Israel,  Brazil, 

U.K.,  Germany 
Czechoslovakia 

3.3.2 

(32) 

In  many  countriea,  written  audiotizatian  ia  required,  but 
not  neceaaarily  from  a  judicial  authrmty. 

Hungary.  Russia, 

Japan,  Iran 

3.3.2 

(33) 

In  aome  countriea.  atatutory  exceptions  (e.^.  reasonable 
cauae)  consume  any  warrant  inquirer  eoL 

Turkey,  Italy, 

Morocco,  Egypt 

3.3.2 

(34) 

In  aome  countriea,  adminiatrstive  authoritiea  may  search 
private  homea  for  public  interest  purposes. 

Chile,  Mexico,  Iran, 
Germany 

3.3.3.1 

Restriaive  Conditions  on  Home  Searches 

(3S)  Many  oounCriei  nquiie  the  preMoce  of  the  owner,  the 
poeaenor,  or  a  repreaeatative. 

Hungary,  Morocco, 
Czechoslovakia, 

Iran,  Brazil,  Turkey 

3.3.2.2 

(36) 

In  many  countries,  searches  of  hmnea  must  be 
conducted  during  particular  hours. 

Morocco,  Iran,  Russia, 
Turkey,  Brazil,  France 

3.3.2.2 

1  J.3.2.3 

1 _ 

(37) 

(38) 

A  few  nations  limit  what  may  be  seardied  in  a  home. 

In  some  countries,  forced  entry  is  permitted  in  the  event 
the  home  owner  denies  access. 

Mexico,  Germany 

Brazil,  Iran, 
Czechoslovakia 

■i 

Waiver  of  Rights 

■ 

(39) 

In  most  countries,  individuals  can  waive  most  of  their 
rights,  especially  property  rights. 

Chile,  Iran,  Mexico, 
Germany 

(40) 

In  many  countries,  the  right  against  unlawful  search  and 
seizure  can  be  waived  only  by  express  acquiescence 
under  limited  circumstances. 

Greece,  Brazil,  U.K., 
Hungary 

M 

(41) 

In  all  nations,  the  procedure  for  waiver  must 
demonstrate  voluntariness. 

Nearly  all  surveyed 
nations 

B 

(42) 

In  some  countries,  however,  no  formal  process  or 
requirement  exists  for  waiver. 

India,  Israel,  Chile, 

Egypt,  Ttirkey 
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Table  S-1.  Summary  table  classifyioc  tbe  miO<»^ty  responses  of  legal 
systems  surveyed  and  significant  exceptions  (Continued). 


Section 

Significant  Respooses 

Representative 

oi  Legal  Systans  Surveyed 

Legal  Systems 

Extension  of  Privacy  Rights  To  Legal  Entities 

3.4.1 

(43) 

Most  countries  regsrd  commercial  entities  as  'legal 

Nearly  all  surveyed 

peraons*  for  puipoees  of  applying  constitutional  rights, 
which  entitles  them  to  the  law’s  protecdons. 

nations 

3.4.1 

(44) 

Because  commercial  entities  are  state  regulated,  the 

Greece,  Israel,  Iran, 

rights  to  which  they  are  entitled  are  limited  to  dtoae  that 

U.K.,  Mexico, 

are  not  inherently  personal  in  nature. 

Germany 

3.4.1 

(45) 

A  few  countries  grant  extremely  few  ri^ts  to 
commercial  entities. 

India,  Italy 

3.4.! 

(46) 

In  only  a  few  nations  do  government  ftcilities  share 

Morocco,  Iran,  Brazil, 

oonstitutional  ri^ts  with  individuals. 

Japan 

3.4.1 

(47) 

In  a  few  other  nations,  state-owned  tiicilities  enjoy  some 

Czechoslovalda,  Chile, 

rights,  those  rights  are  not  personal  in  nature. 

Mexico,  U.K. 

Establishment  of  Separate  AdnUnistrative  Courts 

3.4.2 

(48) 

Many  countries  distinguish  'administrative*  from  *penal 

France,  Morocco, 

or  Judicial*  inspections. 

Germany 

3.4.2 

(49) 

Where  this  distinction  is  recognized,  administrative 

Mexico,  Italy,  Brazil, 

inspections  are  less  restricted  and  must  satisfy  fewer 

Czechoslovakia 

prerequisites. 

Egypt, 

Criminal  inspectors  have  more  intrusive  powers. 

Hungary,  Chile,  Russia 

Justifications  for  Administrative  Inspections 

3.4.3 

(50) 

The  most  common  reason  for  administrative  inq)ections 

Neariy  all  tutions 

is  to  protect  public  health. 

surveyed 

3.4.3 

(51) 

Industries  that  pollute  die  environment  are  widely 

Russia,  India,  Mexico, 

subject  to  regulation  and  inflection. 

U.K.,  Germany 

3.4.3 

(52) 

Some  countries  inspect  industries  trading  in  controlled 
substances,  radioactive  materials,  pharmaceuticals,  and 

Brazil,  Chile,  Jfran 

hazardous  wastes. 

Czechoslovakia, 

3.4.3 

(53) 

Industries  related  to  arms  producticm  and  defense  may 

Iran,  Italy,  U.K., 

be  subject  to  inspections. 

Israel,  T^ey 

Table  S-1.  Suuunaiy  table  classifying  the  nuyority  responses  of  l^al 
systems  surveyed  and  significant  exceptions  (Continued). 


Section 

Significant  Responses 

Representative 

of  Legal  Systems  SurvQred 

Legal  Systems 

Legal  Authorization  for  Administrative  Inspections 

Greece, 

3.4.4 

(54) 

Most  states  eoact  statutes  eiqxiwering  an  ageocy  to 

Turkey,  Italy,  Japan, 

conduct  administrative  inspections. 

U.  K.,  France,  Mexico 

3.4.4 

(55) 

In  most  countries,  regulatory  statutes  specify  procedures 

Greece,  Morocco,  Italy, 

that  inspectors  must  observe  in  conducting  authorized 

Esypt.  Japan.  Germany 

activities. 

Czechoslovakia 

3.4.4 

(56) 

In  some  states,  legislation  authorizing  inspections  can 
restrict  constitutional  rights. 

Chile,  Israel,  U.K. 

Brazil,  China, 

3.4.4 

(57) 

Some  oouoUiei  require  leaf  oveni^  of  admiiiistnUive 
agCDciea. 

Timing  and  Frequency  of  Inspeaions 

3.4.5.1 

(58) 

In  most  of  the  countries  surveyed,  administrative 

France,  Egypt,  U.K., 

ofTiciala  determine  the  frequency  of  inspections. 

Germany,  Morocco, 

3.4.5. 1 

(59) 

In  many  countries,  inspections  may  be  conducted  at 

Greece,  China,  Italy, 

almost  any  tiiiK. 

Turkey 

Warrant/Notice  Requirements  for  Inactions  tf  Facilities 

France,  Russia,  India, 

3.4.5.2 

(60) 

In  many  countries,  an  inspection  can  proceed  with  a 

Czechoslovakia, 

warrant  or  order  issued  by  an  administrator. 

Morocco,  Mexico 

3.4.5.2 

(61) 

In  some  countries,  a  warrant  is  required  in 

Egypt,  Israel,  Japan, 

circumstances,  or  is  generally  required  but  subject  to 
numerous  exceptions. 

U.K. 

3.4.5.2 

(62) 

In  some  countries  no  warrant  is  required  so  long  as  the 
object  of  the  search  is  notified  in  advance. 

Chile,  Turkey,  Himgary 

Chirm,  Iran,  Greece, 

3.4.5.2 

(63) 

In  some  countries,  a  warrant  is  not  ordinarily  necessary 
to  cond’jct  an  administrative  in^Mction. 

Germany 
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Table  S-1.  Sunuiiaiy  table  classifying  the  nuyority  responses  of  legal 
qrstons  surveyed  and  significant  exceptions  (Continued). 


Section 

Significant  Responses 
of  L^ial  Systems  Surv^ed 

Represoitidive 

Lqial  Systons 

Proper  Procedures  for  Carrying  Out  Inspections 

3.4.6. 1 

(64) 

In  nxMt  oountrifla,  in^wcdoiii  taut  be  niperviaed  by 
puUic  officiali  or  judicial  peraonnel. 

Esypt*  Greece,  France, 
Hungary,  C3iile,  Brazil 

3.4.6.2 

(65) 

In  many  oountriea,  inapectora  are  authorized  to  queatioo 
peraonnel  during  an  in^wctioo. 

Czech.,  Greece,  Jfian. 
(Sermany,  Hungary 

3.4.6.3 

(66) 

In  numy  countriea.  documents,  books  and  records  can 
be  inspected  during  an  administrative  inqwction. 

Hungary,  Japan.  Italy, 
Russia,  CzeA. 

3.4.6.4 

(67) 

In  some  countries,  certain  areas  of  a  focility  are 
considered  'private*  and  not  subject  to  inspection. 

Egypt,  Iran,  Mmocco 

3.4.6.5 

(68) 

In  moat  countriea.  tiie  items  that  may  legitimately  be 
seized  are  defined  by  the  scope  of  search. 

Morocco,  Japan, 

France,  (Jermany 

3.4.6.6 

(69) 

In  many  countries,  refusal  to  cooperate  widi  an 
inflection  can  carry  civil  «-  crintinal  penalties. 

Turkey,  Egypt,  C^zech., 
Mexico,  Japan 

Right  To  Challenge  die  Constitutionality  of  Inspecdons 

3.5 

(70) 

In  most  countries,  courts  can  review  administrative 
actions  either  on  constitutional  or  procedural  hoses. 

C^zech.,  Chile,  Russia, 
Chimi,  Germany 

3.5.1 

(71) 

In  some  countries,  an  injunction  may  be  issued  to 
prevent  an  administrative  inspection. 

In  other  countries,  injunctions  are  unavailable. 

Israel,  Chile,  Japan, 
France 

China,  India,  Russia, 

U.  K. 

3.5.1 

(72) 

Some  nations  recognize  a  right  to  an  injunction,  but 
enjoining  a  CWC  inspection  would  be  impractical. 

Czechoslovakia, 

Turkey,  Iran,  Hungary 

Table  S-1.  Summary  table  classifyins  the  m^|oiity  responses  of  legal 
systems  surveyed  and  significant  exceptions  (Continued). 


Section 

Significant  Responses 

R^mesentative 

of  Systems  Surveyed 

Legal  Systems 

Liability  for  Improper  Inspections 

3.5.2. 1 

(73) 

In  tome  countriM.  individual  inqwctoia  may  be  held 
either  criminally  or  civilly  liable  for  violating  inspecdoo 

Chile,  Turkey,  Iran 

procedufea. 

Italy,  France,  Egypt, 

3.5.2.2 

(74) 

Neariy  every  nation  pravidea  diat  dte  Uate  muat  pay 

Mexico,  Brazil,  U.  K., 

dama^  for  any  injuriea  raaulting  from  an  improper 

Greece,  Russia,  Japan, 

iaqMctioi  or  an  abuae  of  power. 

Turkey,  Germany 

3.5.2.2 

(75) 

In  moat  countriea,  damagea  are  aiaaaafid  on  a 

Egypt,  U,  K.,  Italy, 

cofflpeoaatory  baaia  for  actual  loaaea  including  loat 

Mexico,  Ruasia,  Jqian, 

profita,  but  compmaation  ia  not  available  fisr 
‘immaterial,*  'moral,*  or  'punitive*  damagea. 

Germany 

3.5,7  2 

(76) 

Moat  rqKwta  do  not  identify  how  damagea  may  be 
calculated  in  die  apecific  context  of  an  illegal  aearch. 

Brazil,  Turkey 

3,5.2.2 

(77) 

In  moat  countriea,  die  atate  muat  pay  damagea  only  fbr 
injuriea  cauaed  by  an  action  contrary  to  law  (i.e.,  if 
adminiatrative  regulationa  ate  improperly  executed). 

Russia,  Hungary 

Recommended  Legislative  Authoriituion  For  CWC  Inspections 

Varioua  rquHtera  indicated  ahortcominga  in  die  CWC 
regime  and  recommended  that  the  CWC  require 
domestic  legislation. 

3.6 

(78) 

Warrandess  CWC  inspections  may  contravene 
constitutional  rights  -  the  CWC  should  require 

Chile,  Turkey,  Hungary 

inspectors  to  secure  a  warrant,  provide  the  aame 
protections  as  a  warrant,  or  enumerate  the  powers  of 
inspectors. 

India,  Russia,  Brazil 

3.6 

(79) 

The  CWC’s  failure  to  conqiel  individuals  to  consent  to  a 
aearch  or  to  require  punishment  of  dnae  who  do  not 
cooperate  will  cause  enforcmnent  problems  —  the  CWC 
should  require  national  legislation  that  obliges  frmilities 
to  consent  to  inspections. 
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Table  S-1.  Summary  table  classifying  the  nuUority  responses  of  legal 
systems  surveyed  and  dgnifkant  exceptions  (Continued). 


Section 

Significant  Responses 
of  L^al  Systems  Surveyed 

Representative 

Legal  Systems 

Expropriation  of  Property 

4.2.1. 1 

(81) 

Human  rights  systons  permit  interferencea  with  the 
fight  to  private  property  if  die  interference  is 
propoftiaiial  to  a  Ic^timate  puUk  puipoae.  A  person 
may  not  be  arbitrarily  deprived  of  property;  anyone  so 
deprived  is  entitled  to  fair  compensation. 

U.N.,  ECHR,  lACHR 

4.2. 1.2 

(82) 

In  a  few  countries,  the  constitution  provides  that  the 
government  cannot  take  property  except  in  tihe  public 
interest  and  upon  payment  of  just  compensation. 

Mexico,  Turkey, 

France,  Germany 

4.2. 1.2 

(83) 

Where  die  constitution  does  not  prohibit  takings,  the 
protection  against  uncompensated  goveramental 
expropriation  is  less  definite. 

India,  Russia 

■ 

Cotfiscation  cfPrt^terty 

(84) 

In  some  countries,  property  that  was  instrumental  in  a 
crime  or  resulted  from  a  crime  may  be  confiscated. 

Hungary,  Brazil. 

Germany 

M 

(85) 

In  a  few  countries,  confiscmioo  is  limited  to  satisly  die 
impositioo  of  a  fine  or  criminal  penalty. 

Chile,  Russia, 
Cmchoalovakia 

4.2.3 

License  Revocation  for  CWC  Violations 

(86)  Tbere  is  nearly  unanimous  agreement  diat  activities  that 

violate  a  ratified  CWC  would  siqjpoit  revoldng  a 
license,  especially  if  that  treaty  so  qMcified. 

Mexico,  U.  K.,  Italy, 
Russia,  India,  Iran, 
Greece,  Egypt,  Chile, 
France,  Hungary, 

Czech.,  Germany 

4.2.3 

(87) 

In  many  of  the  countries,  the  feilure  of  inspectors  to 
observe  CWC  inspection  procedures  may  provide  a 
fecility  with  a  defense  against  a  revocatioo. 

Turkey,  China, 

Mexico,  Italy 
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Table  S-1.  Summary  table  classifying  the  nuOority  responses  of  legal 
systems  surveyed  and  dgnlfkant  exceptions  (Continued). 


Section 

Sigidficant  Responses 

Representative 

of  Systems  Surv^ed 

Legal  Systems 

TYade  Secret  Protection 

4.3.1 

(88) 

Many  countries  legaid  trade  aecrets  as  property. 

Morocco,  U.  K.,  Iran, 
Egypt.  Cnech. 

4.3.1 

(89) 

In  some  nadoas  that  do  not  regard  trade  aecreta  aa 
property,  there  ta  a  legal  ri^  to  die  pcolectioB  of 

Greece,  Israel,  Russia, 

aecreta  from  undue  disclosure. 

France 

(90) 

All  nations  that  accord  value  to  trade  aecrets  impoae 

Brazil,  Russia,  Egypt, 

mm 

civil  or  cnmtnal  liability  for  their  undue  disclosure. 

Morocco.  Turkey 

(91) 

Mom  eounlnas  obligate  officials  to  protect  trade  secrets 

Turkey,  Brazil. 

and  tmpnaa  iirtioni  for  breach  of  diis  duty. 

Hungary,  Morocco. 
Greece,  Germany 

4.3.3 

_ 

(92) 

A  few  oountnee  provide  that  the  state  may  be  liable 
«kban  regulation  leads  to  trade  secret  disclosure. 

Iran,  Egypt.  France 

■■ 

Injunctiotu  To  Protea  T^ttde  Secrets 

(93) 

Only  a  few  countries  would  consider  cnjoiiung  an 

Mexico,  Oiile.  Greece, 

inspectioo  because  a  trade  secret  could  be  disclosed. 

U.  K..  BrazU 

(94) 

In  aome  countries,  possible  disclosure  of  a  trade  secret 
might  result  in  a  grant  of  injunctive  relief. 

Egypt,  India 

(95) 

In  some  rutions,  injunctive  relief  is  unavailable  lest  it 
impede  the  duty  to  comply  with  treaty  obligations. 

Iran,  Russia,  Morocco 

1  4.3.4 

(96) 

In  other  countries,  an  injunction  is  denied  because  a 

Turkey,  Hungary, 

1 

damages  remedy  is  available  after  undue  disclosure. 

Czechoslovalda 

Damages  for  Inspections  That  Interfere  with  Property  Rights 

4.4.1 

(97) 

In  aome  countries,  the  state  must  pay  damages  if  its 

Hungary,  Greece,  Iran, 

agents  exceed  the  autborued  scope  of  an  infraction. 

Qiile,  Turkey 

4.4.1 

(98) 

In  some  countries,  damages  are  available  only  for  the 
actual  harm  caused  by  an  inspection. 

Egypt,  Russia 

RH 

(99) 

In  some  countries,  a  plaintiffs  violation  of  the  CWC 

CSiitui,  Iran,  Russia, 

m 

will  bar  him/her  from  suing  the  government. 

Czechoslovakia 

(100) 

In  some  countries,  the  right  to  damages  is  not  forfeited 

Chile,  Greece,  Egypt, 

■H 

by  the  plaintiff's  prior  illicit  behavior. 

U.  K. 
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Table  S-1.  Summary  table  classifying  the  majority  responses  of  legal 
systems  surveyed  and  significant  exceptions  (Continued). 


Section 

Slgidficant  Responses 
cdT  L^al  Systems  Surveyed 

Representative 

Legal  Systems 

5.2.1 

ProteaioH  Against  Seff’-lncriminatum 

(101)  Some  countries  noogaize  •  cnnsritwtinnsi  right  against 
■elf-incriniination  but  may  limit  its  scope. 

India,  Germany 

Turkey,  Chile,  Japan, 
Czechoslovakia,  Brazil 

5.2. 1 

(102) 

In  wMiS  countries,  the  ri^  against  self-incrimination  is 

It  stRtutOfy  nlhsf  fiimntM. 

Greece,  Isiad,  U.K., 
Morocco,  Hungary 

5.2.1 

(103) 

Countries  that  have  no  qiecific  right  against  aelf- 
inoimination  prohibit  coetoon  by  investigaton. 

Russia,  China 

5.2.2 

(104) 

Some  countries  giant  immunity  only  in  certain  cases. 
Some  countries  will  not  grant  immunity  at  all. 

U.  K.,  Greece 

Oiile,  Italy 

Uss  of  Evidence  Discovered  During  an  Administrative  Inspection 

5.3.1 

(105) 

Only  a  few  countries  limit  die  nae  of  evidence  obtained 
duiiqg  administrative  inspections. 

Japan,  France 

5.3.1 

(106) 

Some  countries  have  procedures  diat  inspectors  must 
observe  if  they  discover  evidence  of  ill^al  activity. 

ban,  Brazil,  Morocco, 
India,  Germany 

5.3.1 

(107) 

In  some  nations,  inqwctori*  feilure  to  observe  CWC 
provisions  or  domestic  law  may  taint  evidence  obtained 
during  an  inspection. 

Egypt,  Greece,  U.  K., 
Germany 

5.3.1 

(108) 

A  few  nations  allow  die  use  of  evidence  obtained  by  an 
inspection  even  if  inqiecton  violate  procedures. 

Israel,  China,  Chile 

Communication  Evidence 

5.3.2.1 

(109) 

Every  country  provides  that  evidence  may  be 
communicated  to  another  domestic  authority. 

Greece,  Mexico, 

Russia,  Czech. 

5.3.2. 1 

(110) 

In  most  countries,  the  decision  to  transmit  evidence  to 
other  governmental  entities  is  diacretioiury. 

In  some  countries,  evidence  must  be  communicated. 

Brazil,  Turkey, 

Hungary,  Italy,  Chile 
Germany 

5.3.2.2 

(111) 

Transmitting  evidence  to  foreign  authorities  is  widely 
permitted,  but  most  states  require  that  transmission 
proceed  only  under  a  mutual  legal  assistance  treaty. 

Israel,  Chile,  Hungary, 
Italy,  Mexico,  Greece, 
Turkey,  India,  China 

5.3.2.2 

(112) 

If  the  CWC  so  requires,  neariy  all  states  would  allow 
communication  of  eviifence  to  to  a  foreign  state. 

Morocco,  Brazil, 
Czechoslovakia 
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SECTION  1 


INTRODUCTION 


The  Draft  Chemical  We^ns  Convention  (CWC)’  authorizes  an  unprecedented  level  of 
international  law  enforcemoit  to  verify  compliance  with  its  prohibition  against  developing, 
producing,  stockpiling,  or  transferring  chemical  weapons.  In  many  countries,  as  well  as  in 
several  international  treaties,  there  exist  constitutional  provisions  and  laws  that  protect 
individual  and  commercial  rights.  Since  the  CWC  verification  scheme  could  contravene 
those  rights,  the  extent  and  consequences  of  any  potential  omflicts  must  be  properly 
understood  so  as  to  resolve  any  potential  disputes  and  allow  CWC  implementation  to  proceed 
unimpeded.  The  purpose  of  this  Report  is  to  assess  the  extent  to  which  CWC  inq)ections  can 
be  implemented  in  some  of  the  nations  that  may  sign  the  CWC. 

1.1  OVERVIEW  OF  REPORT. 

This  Report  compares  the  legal  systems  of  19  nadtms  and  three  international  human  rights 
systems  as  they  may  be  relevant  to  the  CWC:  Brazil,  Chile,  China,  Czechoslovakia,  Egypt, 
France,  Goinany,  Greece.  Hungary,  India,  Iran,  Israel,  Italy,  Japan,  Mexico,  Morocco, 
Russia,  Turkey,  the  United  Kingdom,  the  U.N.  Norms  and  Standards,  the  Inter-American 
Human  Rights  System,  and  the  European  Convention  for  the  Protection  of  Human  Rights. 

Questionnaires  were  sent  to  legal  scholars  in  each  jurisdiction.  This  Rqport  digests  and 
analyzes  the  responses  received,  edited  versttms  of  which  are  available  under  sqnrate  cover. 
It  should  be  noted,  therefore,  that  the  assertions  of  national  law  contained  herein  reflect  the 
insights  and  opinions  of  one  selected  expert  in  that  system  concerning  the  most  salient  aspects 
of  the  CWC,  but  they  do  not  necessarily  represent  the  only  possible  legal  interpretation. 
Furthermore,  since  the  Report  is,  by  definition,  a  distillation  of  the  Questionnaire  responses, 
not  every  response  is  reflected  in  the  body  of  Report. 


’This  study  was  based  on  the  June  22,  1992  version  of  the  United  Nations  Conference  on 
Disarmament:  Draft  Convention  on  the  Prohibition  of  the  Development,  Production,  Stoclq)iling 
and  Use  of  Chemical  Weapons  and  on  their  Destruction,  U.N.  Doc.  CD/CW/  WP.400/Rev.  1 
(22  June  1992).  By  the  time  of  the  completion  of  this  Report,  the  most  recent  version  is  U.N. 
Doc.  A/47/27  (23  September  1992)  [herdnafter  Drcfi  Convention].  As  of  April  1,  1993,  this 
version  of  the  CWC  has  been  signed  by  141  nations.  Since  this  new  version  was  issued  aft^ 
the  various  national  experts  returned  their  reports,  most  changes  are  not  reflected  in  this  study. 
The  only  noteworthy  use  of  the  new  documoit  concerns  the  recommendations  discussed  in 
Appendix  A,  section  3,  concerning  restrictions  on  the  trade  of  chenucals.  A  key  part  of  the 
Drcfi  Convention  for  this  analysis  is  the  Annex  on  Implementation  and  Verification  [hereinafter 
Verification  Annex]  which  specifles  the  details  of  the  CWC  on-site  inspection  scheme. 
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The  need  for  this  analysis  originated  from  a  prior  study  of  potential  conflicts  between  the 
CWC  and  the  United  States  Constitution.^  lliat  study  concluded  that  verification  provisions 
in  the  CWC  could  threaten  rights  guaranteed  by  the  United  States  Constitution  and  that  a 
combination  of  domestic  implementing  legislation  and  changes  in  the  CWC  itself  could  avoid 
constitutional  conflicts.^  Consequently,  the  question  arose  whether  analogous  issues  might  be 
raised  in  foreign  countries.  Thus,  the  present  report  should  be  read  in  the  context  of  earlier 
research  regarding  problems  relating  to  CWC  implementation  in  the  United  States.  Indeed, 
each  section  herein  begins  with  a  brief  statement  of  United  States  law  on  relevant  issues  so  as 
to  draw  comparisons  to  the  law  of  the  studied  nations. 

The  remainder  of  this  section  presents  an  explanatory  overview  of  the  CWC  to  provide 
context  for  each  subsequent  section's  detailed  descriptions  of  treaty  elements.  Five  additional 
sections  comprise  the  body  of  this  Rqx)rt.  Section  2  presents  an  analysis  of  the  ratification, 
implementation,  and  constitutional  review  of  treaties.  Section  3  compares  the  right  to 
privacy  in  various  countries  and  the  extent  to  which  searches  of  homes,  as  well  as  public  and 
commercial  facilities,  may  be  carried  out.  Section  4  discusses  legal  problems  that  may  arise 
where  searches  interfere  with  property  rights.  Section  5  assesses  the  penal  law  implications 
of  CWC  inspections.  Section  6  presents  conclusions.  Four  appendixes  follow  this  Report. 
Appendix  A  discusses  a  series  of  recommendations  that  flow  from  and  were  inspired  by  this 
st^y.  Appendix  B  is  a  matrix  of  all  national  responses  to  over  forty  issues  raised  herein. 
Appendix  C  lists  the  experts  involved  in  this  study.  Appendix  D  contains  the  Questionnaires 
sent  to  these  experts. 

The  comparative  study  of  CWC  implementation  has  generated  numerous  issues  and 
identified,  as  to  each,  a  set  of  typic^  responses.  Having  done  th's  woiic,  the  scope  of  this 
study  could  easily  be  expanded  to  include  every  possible  signatory  to  the  CWC.  No  new 
report  for  each  country  need  be  prepared.  Instep,  this  Rqwrt,  along  with  the  Matrix  of 
Legal  Issues  (see  Appendix  B,  /q/hr),  could  be  circulated  to  many  additional  foreign  experts 
and/or  to  the  Ministries  of  Justice  of  potential  State  Parties  in  order  to  secure  their  input  and 
additions.  The  growing  aggregation  of  expertise  on  the  legal  issues  raised  by  the  CWC  could 
facilitate  implementation  both  internationally  and  within  each  country. 

1.2  OVERVIEW  OF  THE  DRAFT  CHEMICAL  WEAPONS  CONVENTION. 

The  CWC  has  two  goals.  First,  it  mandates  the  declaration  and  destruction  of  existing 
chemical  weapon  stockpiles  and  production  facilities.*  Destruction  of  chemical  weapons  must 


^See  E.  Tanzman  &  B.  Kellman,  Hasmonizino  the  Chemical  Weapons  Convention 
WITH  THE  United  States  CoNsrmmoN,  (DNA-TR-91-216,  1992). 

Vd.  at  iii. 

*Drqft  Convention,  supra  note  1,  art.  I,  §§  2-4. 
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begin  within  two  years  and  be  completed  not  later  than  ten  years  after  the  CWC  takes  effect.^ 
Subject  to  environmental,  health,  and  safety  restrictions,*  each  State  Party  may  destroy  its 
weapons  and  focilities  by  any  means  it  chooses,  so  long  as  the  destruction  can  be  verified.^ 

Second,  the  CWC  seeks  to  dqrrive  states  of  the  industrial  ci^tability  to  resume  chemical 
weapons  production  and  storage.  Verifying  nonproduction  of  chemical  weapons  is  the  core 
of  the  CWC.  Even  State  Parties  with  no  chemical  weapons  to  be  destroyed  must  comply 
with  the  verification  measures.'  While  each  State  Party  has  the  right  to  produce  and  use 
toxic  chemicals  for  legitimate  commercial  purposes,  such  production  and  use  carries  the 
concomitant  obligation  to  ensure  that  these  chemicals  are  not  used  for  purposes  prohibited  by 
the  CWC.’  Verification  of  activities  not  prohibited  by  the  CWC  entails  an  elaborate 
mechaiusm  for  monitoring  all  production  and  acquisition  of  various  chemicals  by  signatory 
nations.*® 

In  order  to  accomplish  its  goals,  the  CWC  creates  the  Organization  for  the  Prohibition  of 
Chemical  Weapons  (the  "Orgaiuzation”),  an  international  body  that  will  monitor  the 
production  cap^ilities  and  activities  of  State  Parties  in  order  to  ensure  that  the  objectives  of 
the  CWC  are,  in  fact,  being  met.**  The  Organization  will  be  a  powerful  international 
regime,  vested  with  extensive  legislative,  investigative,  and  judicial  responsibilities.*'  Takoi 
as  a  whole,  it  signifies  a  systematic  introduction  of  international  law  enforcement  into 
chemical  weapons  control. 

To  verify  that  new  chemical  wesqxrns  are  not  being  produced,  the  CWC  categorizes  a  wide 
range  of  industrial  chemicals  into  three  Schedules  based  on  their  suitability  for  use  in 


'/d.  art.  IV,  $  6.  The  destruction  of  chemical  weapons  production  facilities  must  begin 
within  one  year  and  be  completed  not  later  than  ten  years  after  the  CWC  »alc«  effect.  Id.  art. 
V,  8  8. 

•A/,  art.  rv,  8  11;  art.  V,  8  H. 

’Verification  Annex,  supra  note  1,  pt.  rV(A),  C(13)-(14);  pt.  V,  B(ll),  C(44)(a). 

*See  generally  Drcfi  Convention,  supra  note  1,  art.  VI. 

*Id.  8  1. 

*®/d.  88  2-8. 

**/d.  art.  Vm. 

‘*The  Organization  will  comprise  three  bodies.  The  Conference  of  State  Parties  will  be 
authorized  to  enact  rules  of  proc^ure,  assess  compliance  and  resolve  issues  as  to  the  scope  of 
the  CWC.  The  Executive  Council  will  oversee  day-to-day  activities,  including  supervising 
verification.  The  Technical  Secretariat  will  have  primary  responsibility  for  monitoring  and 
inspecting  facilities  that  could  become  involved  in  illegal  chemical  weapons  production.  Id. 
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we^nry  and  their  legitimate  commercial  value.*’  State  Parties  must  make  initial  and  annual 
declarations  of  the  total  amount  of  each  scheduled  chemical  produced,  consumed,  imported, 
or  exported  and  the  purposes  for  which  these  chemicals  are  obtained  or  processed,  as  well  as 
extensive  information  about  production  facilities.*^  The  disclosure  requirements  vary 
according  to  the  applicable  Schedule  for  the  chemicals  at  the  facility.*’ 

The  principal  methods  of  verification  are  "routine  inspections*  and  "challoige  inspections." 
Routine  inspections  permit  the  Techrucal  Secretariat  to  verify  that  annual  declarations  for 
most  "declared  facilities*  are  accurate.  The  two  goals  of  routine  inspections  are  to  deter 
violations  without  hampering  the  economic  or  technological  development  of  State  Parties,  “ 
and  to  compile  sufficient  accurate  information  to  permit  a  high  degree  of  accord  among  the 
parties  as  to  what  specific  conduct  constitutes  a  violation. 

Challenge  inspections  serve  a  complementary  function.  If  a  State  Party  suspects 
noncompliance  by  another,  that  State  Party  may  request  an  inspection  of  any  "facility  or 
location"*’  Challenge  inspections  are  rdatively  unconstrained,  with  the  goal  of  "clarifying 
and  resolving  any  questions  concerning  possible  non-compliance."*' 

Both  types  of  inspections  share  the  common  goal  of  verifying  the  nonproduction  of  chemical 
wesqx)ns  without  interfering  with  the  legal  rights  of  State  Parties  or  thm  citizens.  The 
CWC*s  guiding  principle  is  that  on-site  inspections  be  implemented  in  a  marmer  that  avoids 
undue  intrusion  into  activities  engaged  in  for  peaceful  purposes.*’ 


*’5ee  Id.  Armex  on  Chemicals. 


*'W.  art.  VI,  §§  3-6. 

*’State  Parties  must  declare  annually  the  locations,  inventories,  and  past  and  future  activities 
of  Schedule  1  facilities.  Verification  Annex,  si^ra  note  1,  pt.  VI,  D.  State  Parties  must  also 
annually  declare  various  national  data  regarding  their  Schedule  2  chemicals,  as  well  as  the 
location  of  each  Schedule  2  facility,  the  types,  quantities  and  destinations  of  its  Schedule  2 
chenucals,  and  the  owners,  oqiacities,  purposes  and  plans  of  its  Schedule  2  facilities.  Id.  pt. 
Vn,  A.  Declaration  requirements  for  Schedule  3  facilities  and  "other  relevant"  facilities  are 
similar.  Id.  pt.  Vm,  A;  pt.  IX,  A. 

Convention,  sipra  note  1,  art.  VI,  §§  10-11. 


"Id.  art.  K,  §  8. 
"Id. 

"Id.  art.  VI,  §  10. 
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SECTION  2 


CWC  RATDTCATION  AND  IMPLEMENTATION  BY  STATE  PARTIES 

The  process  by  which  each  surveyed  State  Party  will  formally  enter  into  the  CWC  dq)ends 
both  on  the  terms  of  the  CWC  and  on  the  role  of  treaties  in  each  nation’s  domestic  law. 
Unique  aspects  of  national  legal  systems  may  affect  a  State  Party’s  ability  to  implement  the 
CWC.  Therefore,  this  section  compares  domestic  ratification  procedures,  the  process  for 
judicial  review  of  treaty  constitutionality,  and  the  extent  to  which  CWC  inspections  will  be 
"state  action." 

In  the  United  States,  the  CWC  implementation  process  will  b^in  with  Presidential  signature 
and  submission  to  the  U.S.  Senate.”  Upm  Senate  ctmsent  by  a  two-thirds  margin  and 
Presidential  ratification,  the  CWC  will  become  the  supreme  law  of  the  land.^‘  Howeva*,  no 
provision  of  a  treaty  may  contravene  any  of  the  prohibitions  or  limitations  of  the 
Constitution.”  While  the  judiciary  has  no  authority  to  review  a  treaty’s  constitutionality 
before  ratification,  it  has  the  authority  to  interprtt  treaties  whenever  relevant  to  the  resolution 
of  a  legal  controversy.”  CWC  inspections  will  be  actions  of  the  United  States  because  their 
requirements  carmot  be  fulfilled  without  legislation  and  because  of  the  government’s 
sovereign  jurisdiction  over  persons  and  activities  within  this  nation.” 

2.1  RELEVANT  CWC  PROVISIONS:  STATE  OBU6ATIONS. 

The  CWC  will  be  open  to  signature  by  all  states.”  After  signing.  State  Parties  will  need  to 
ratify  the  treaty  in  conformity  with  their  respective  constitutional  processes.”  The  treaty  will 
enter  into  force  180  days  after  the  6Sth  state  ratifies  it,”  but  not  until  two  years  after  it  has 


”U.S.  Const,  art.  n,  §  2,  cl.  2. 

”U.S.  Const,  art.  VI,  §  2. 

“Reid  V.  Covert,  354  U.S.  1, 15-19  (1957).  See  1  Restatement  (Third)  of  the  Foreign 
Relations  Law  of  the  United  States  $  302  (1987). 

”n  M.C.  Bassiouni,  International  ExTRADmoN  77  (1987). 

”Tanzman  &  Kellman,  jifprfl,  note  2,  at  11-12. 

”Drq/i  Convention,  supra  note  1,  art.  XVin. 

”/</.  art.  XIX. 

”/r/.  art.  XXI,  §  1. 
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been  opened  for  signature.”  For  any  State  Party  that  ratifies  or 

acceded  to  the  CWC  after  it  has  come  into  force,  the  treaty  will  be  binding  upon  that  state 
thirty  days  after  it  deposits  the  instrument  of  ratification  or  accession.” 

State  Parties  must  bring  the  CWC  into  effect  by  taking  some  stq>s  beyond  mere  ratification. 
First,  each  State  Party  must  adopt,  in  accordance  with  its  constitution^  processes,  measures 
to  implement  its  CWC  obligations.^*  Each  State  Party  must  enact  legislation  including 
administrative  as  well  as  penal  measures  to  prdubit  natural  and  legal  pm^ns  in  its  territory 
or  und^  its  jurisdiction  fiom  pursuing  any  CWC  prohibited  activity.”  Moreover,  State 
Parties  must  cooperate  with  each  other  and  provide  appropriate  legal  assistance  necessary  to 
implement  CWC  obligations.”  Finally,  State  Parties  must  designate  or  establish  a  National 
Authority  to  serve  as  a  liaison  with  the  Organization.” 

The  inspected  State  Party  must  asast  the  Technical  Secretariat,”  in  the  conduct  of  on-site 
inspections.  At  the  outset,  the  inspected  State  Party  must  extend  certain  privil^es  and 
immunities  under  the  Vieima  Convention  on  Diplomatic  Relations”  to  the  inspection  team 
and  must  provide  the  necessary  visas  to  the  inspectors  and  assistants.”  The  inspected  State 
Party  must  designate  a  point  of  entry  from  which  the  in^)ection  team  can  crmveniently  reach 
the  inspection  site,”  and  must  guarantee  the  immediate  entry  of  the  inspection  team  into  its 
territory  and  its  safe  transport  from  the  point  of  entry  to  the  inspection  site.”  Once  the 
inspection  team  is  at  the  site,  the  inspected  State  Party  must  provide  substantial  logistical 


”Any  state  which  does  not  sign  the  CWC  before  it  enters  into  force  may  accede  to  the  treaty 
at  any  time.  Id,  art.  XX. 

art.  XXI,  §  2. 

”/</.  art.  vn,  §  1. 

”/(/.  §  1(a),  (c).  Thus,  the  CWC  calls  for  the  criminalization  of  prohibited  conduct. 

”/<f.  §  2. 

”/</.  §  4. 

”/d.  §7. 

”/(/.  Verification  Aimex,  supra  note  1,  pt.  II,  B(ll). 

(10). 

C(16). 

D(35). 
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support  including  means  of  communication,  interpreters,  transportation,  work  space,  lodging, 
meals  and  medical  caie.^  The  inspected  State  Party  must  brief  the  inspection  team  about 
facility  safi^  and  logistics  before  the  inspection  b^ins/‘ 

Specific  provisimis  require  the  inspected  State  Party  to  be  involved  in  the  conduct  of 
inspections.  The  CWC  specifies  two  types  of  agents  to  represent  the  inqrected  State  Party 
during  the  course  of  an  inspection:  an  *in-country  escort*  to  assist  the  inspection  team  while 
they  are  in  the  country,*^  and  the  designated  *rq>resentative”  who  may  accompany  the 
inspection  team  during  the  performance  of  its  duties.^  During  the  actual  inspection,  the 
inspected  State  Party’s  rqnesentative  plays  a  significant  role.  Besides  exercising  the  right  to 
observe,  the  rqrresentative,  when  the  inspection  team  requests,  must  take  samples**  and  assist 
in  the  on-site  analysis  of  samples.**  The  inspected  State  Party  is  also  entitled  to  receive 
cqries  of  information  and  data  gathered  by  tte  in^)ection  team.**  Once  the  inspection  is 
complete,  the  inq)ected  State  Party  is  entitled  to  a  dd)riefing  as  to  the  inspection  team’s 
preliminary  findings.*^  The  inspected  State  Party  will  also  receive  the  final  rqx>rt,  to  which 
it  may  add  comments.** 

2^  TREATY  RATDICATION. 

A  state  makes  a  treaty  domestically  effective  thnnigh  ratification.  Treaty  ratification  requires 
different  stq>s  in  different  nations.  Key  variables  among  countries  include:  the  components 
of  government  responsible  for  ratification,  the  validity  of  attaching  reservations  to  a  treaty, 
the  place  treaties  occupy  in  the  hierarchy  of  national  law,  and  the  extent  to  which 
implementing  legislation  will  be  needed  to  make  the  CWC  fully  effective. 

**/</.  C(26).  Any  cost  to  the  State  Party  will  be  reimbursed  by  the  Organization. 

*7d.  D(37). 

*7(/.  pt.  I,  (9). 

*7d.  pt.  n,  (E)(41).  This  representative  has  the  right  to  observe  ^  of  the  verification 
activities  carried  out  by  the  inspection  team.  Id.  (49). 

**W.  (52). 

**/d.  (S3).  The  inspected  State  Party  also  has  the  right  to  take  duplicate  samples  or  retain 
portions  of  samples  taken.  Id.  (54). 

**/</.  (50). 

^Id.  (60). 

**W.  G(63). 
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2^.1  Authority  to  Sign  and  Ratify  Treaties. 

Every  nation  surveyed  vests  the  authority  to  negotiate  treaties  in  a  duly  authorized 
representative  of  the  Executive.  In  some  countries,  such  as  Iran,  the  legislature  may  set 
limits  on  the  power  of  the  Executive  before  negotiations  proceed.  In  all  countries,  authority 
to  sign  a  treaty  is  vested  in  the  Executive. 

The  effect  of  the  Executive’s  signature,  however,  varies  among  nations.  In  a  few  countries, 
a  signed  treaty  need  not  be  legislatively  tyjproved.  In  China,  the  Standing  Committee  on  the 
National  People’s  Congress  (SCNPC)  ratifies  treaties  which  must  then  be  s^roved  by  the 
President  of  the  People’s  Republic.  In  Morocco,  the  King  has  unilateral  authority  to  ratify  a 
treaty,  but  if  it  involves  state  finances  then  the  house  of  rq>resentatives  must  strove  it. 
Similarly  in  Germany,  the  President  ratifies  international  treaties,  but  if  a  treaty  involves  a 
transfer  of  sovereign  powers  to  an  intergovernmental  organization  or  triggers  ctmstitutional 
safeguards,  parliamentary  consent  by  a  qualified  nugority  is  necessary  prior  to  its  altering 
into  force.  In  France,  a  treaty  could  berame  effective  upon  agreement,  but  this  would  have 
the  undesirable  consequence  of  depriving  Parliament  of  its  constitutional  prerogatives. 

The  majority  of  natioru  surveyed  require  some  legislative  action  to  make  a  treaty  binding 
domestically.  For  example,  in  Brazil,  it  is  within  the  President’s  exclusive  province  to  sign 
intemation^  treaties,  but.  unda  Article  49  of  the  Constitution,  the  National  Congress  must 
iqiprove  a  treaty  for  it  to  come  into  force.  Likewise  in  Mexico,  the  Constitution  requires 
Senate  ratification  of  an  international  treaty  for  it  to  be  binding  unda  domestic  law. 
Interestingly,  no  treaty  will  be  sent  to  the  Senate  for  tqtproval  unless  the  necessary  domestic 
implementing  legislation  is  already  in  place.  In  Russia,  an  intonational  treaty  is  submitted 
for  ratification  to  the  Russian  Congress  which  gives  its  conclusions  and  recommendations  in 
a  draft  ratification  proposal,  and  then,  if  accqttable  to  all  chambos,  adopts  the  treaty.  In 
Japan,  Article  73  of  the  Constitution  provides  that  all  treaties  must  be  concluded  by  the 
Cabinet  and  approved  by  the  Diet. 

A  few  countries  require  legislative  action  but  do  not  specify  a  formal  process  of  ratification. 
One  example  is  Israel’s  hybrid  system:  the  government  is  solely  authorized  to  sign  and  ratify 
international  treaties,  but  a  binding  custom  requires  the  Knessa’s  sqrproval  of  international 
treaties  that  are  of  particular  importance  to  Isr^.  Similarly,  the  Czechoslovak  Constitution 
does  not  contain  any  provision  about  when  and  how  an  international  treaty  becomes  domestic 
law.  Yet,  those  treaties  which  require  implementing  legislation  must  be  tqrproved  by  the 
Federal  Assembly.  This  can  happen  eitha  by:  (1)  enactment  of  domestic  laws  identical  in 
normative  content  to  the  provisions  of  the  treaty,  or  (2)  incorporation  by  reference  to  the  text 
of  a  self-executing  treaty  in  domestic  law. 

2.2.2  Reservations  or  Limiting  Clauses. 

The  powa  to  attach  reservations  or  limiting  clauses  to  a  treaty  is  recognized  as  an 
mherentaspect  of  sovereignty  in  international  law.  A  limitation  on  this  sovereign  right  can  be 
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found  in  Fiance  where  Parliament  cannot  directly  amend  or  attach  a  reservation  to  a  treaty, 
nor  can  it  amend  a  treaty  after  its  ladficatimi. 

Thoe  are,  however,  limits  to  a  state’s  power  tt>  make  reservatitms  to  a  treaty.  Reservations 
are  not  effective  if  they  undermine  or  contradict  the  essential  objectives  of  the  treaty  to  which 
they  are  attached.^  In  general,  a  reservation  may  refer  (1)  explicitly  and  specifically  to  a 
provision  of  the  treaty,  (2)  generally  to  consdtuticmal  protections,  or  (3)  ambiguously  to  some 
standard  which  lacks  clearly  understood  criteria. 

Reservations  of  the  third  type  may  be  invalid  if  »ibmitted  after  the  nation’s  consent  to  the 
treaty.  This  was  the  case  when  Iran,  one  of  the  surveyed  countries,  attempted  to  insert 
limiting  conditions  in  the  ratificalion  text  of  the  1988  United  Nations  Crnivendon  Against 
Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances^  such  that  it  would  not  be 
binding  on  Iran  when  in  contravention  of  Iran’s  internal  laws  or  the  principles  of  Islam. 
However,  such  a  reservation  may  not  be  valid  as  a  matter  of  international  law  because  the 
content  of  the  restriction  was  not  known  to  the  other  n^otiating  states  prior  to  the  Iranian 
representative  expressing  consent  to  the  treaty.^' 

2,2.3  Treaties  in  the  EQerardiy  of  National  Law. 

A  ratified  treaty  is  binding  on  the  state  internationally,  but  the  treaty  does  not  necessarily 
have  internal  effect.  What  must  be  done  to  make  it  internally  effective  depends  tm  whether  a 
nation  adheres  to  the  doctrine  of  monism  or  dualism.  Monism  views  domestic  and 
international  law  as  a  single  legal  system.”  If  there  is  a  conflict  between  international  law 
and  domestic  statutory  obligations,  international  law  governs.”  If  there  is  a  conflict  between 
an  international  treaty  and  a  nation’s  constitution,  the  constitution  may  govern  if  it  so 
specifies.  Fiance  explicitly  adheres  to  the  mcaiistic  relation  b^ween  international  and 
domestic  law.  Under  article  55  of  the  Constitutitm,  a  ratified  treaty  is  superior  to  domestic 
statutes  but  inferior  to  the  Constitution;  conflicts  between  a  treaty  and  domestic  law  will  be 


"Advisory  Opinion  by  the  International  Court  of  Justice  on  Reservations  to  the  Convoition 
on  Genocide,  1951 1.C.J.  Ref.  15. 

^United  Nations  Convention  Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic 
Substances,  U.N.  Doc.  E/Conf.82/15  Core.  1  and  Core.  2,  reprinted  in  I.L.M.  493  (Done  at 
Vienna,  November  25-December  20,  1988. 

^^See  Amoco  Iran  Oil  Co.  v.  Iran,  Case  No.  55,  70  LL.R.  490  (1982). 

”L.  HENKiN,  R.  Pugh,  O.  Schacter,  H.  Smit,  International  Law  140-141  (2d  ed. 
1987)  [herdnafter  L.  Henkin]. 

”1.  Brownlie,  Principles  of  Pubuc  International  Law  32-33  (4th  ed.  1990). 
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resolved  by  the  principle  of  hioarchy  of  norms.  In  Morocco,  no  similar  law  of  general 
application  exists,  but  legal  doctrine  is  favorably  di^sed  toward  the  principle  of  monism. 


The  doctrine  of  dualism  assumes  that  intmnational  law  is  distinct  from  domestic  law  and  that 
the  former  r^ulates  only  conduct  between  sovereign  states.^  States  that  adhere  to  the 
dualistic  relation  between  international  and  domestic  law  are  l^ally  bound  to  a  treaty  upon 
ratification  as  a  matter  of  international  law.  Yet,  a  treaty  is  not  a  part  of  domestic  law  and 
has  no  internal  effect  until  its  incorporation  through  passage  of  domestic  legislation.’^  For 
example,  the  Hungarian  Constitution,  section  7(1),  dwlares  that  the  provisions  of 
international  treaties  may  affect  Hungarian  domestic  law  only  when  the  treaty  becomes  a  part 
of  domestic  law  pursuant  to  domestic  legislative  action.  Similarly  in  Germany,  an 
international  treaty  becomes  part  of  domestic  law  either  by  an  act  of  adoption  whereby  the 
treaty  retains  its  international  status,  or  by  transformation  which  incorporates  international 
norms  into  the  domestic  l^al  order  with  the  same  status  as  a  statute. 

Under  the  doctrine  of  dualism,  neither  international  law  nor  domestic  law  has  the  power  to 
create  or  alter  the  rules  of  the  other;  both  fields  operate  in  parallel.’*  If  there  are  any 
conflicts,  a  domestic  judge  will  not  be  bound  by  international  law  and  will  ty>ply  domestic 
law.’^  Therefore,  to  avoid  problems,  dualists  fovor  eipress  incorporation  of  international 
legal  obligations  into  domestic  law.  Yet,  international  law  as  incorporated  into  domestic  law 
by  statute  is  subject  to  constitutional  limitations  applicable  to  all  domestic  law,  and  may  be 
repealed  for  purposes  of  domestic  law  by  a  subsequent  enactment.’* 

Typically,  the  position  of  a  treaty  in  relation  to  domestic  legal  norms  is  q^fied  as  a  matter 
of  national  law.  In  most  countries,  treaties  occupy  a  status  between  constitutional  provisions 
and  statutes.  In  Russia,  legal  doctrine  favors  the  idea  of  the  supremacy  of  international 
treaty  provisions;  supremacy  becomes  unequivocal  only  when  the  treaty  is  incorporated  into 
domestic  legislation  that  specifically  so  provides.  In  Greece  and  Czechoslovakia,  treaty 
provisions  supersede  domestic  law  but  ncH  constitutional  provisions.  In  China,  international 
treaties  are  recognized  as  prevailing  over  domestic  law.  In  Japan,  a  treaty  that  is  in  conflict 
with  the  Constitution  is  invalid. 


’*B.  Weston,  R.  Falk  &  A.  D’Amato,  International  Law  and  World  Pubuc  Order 
172  (2d  ed.  1990)  (citing  J.  Starke,  An  Introduction  to  International  Law  68-69  (9th 
ed.  1984)).  See  also  I.  Brownlie,  supra  note  S3,  at  32-33. 

”L.  Henkin,  siqjra  note  52,  at  140-141. 

’‘L.  Oppenheim,  International  Law  -  Volume  1 37  (H.  Lauterpacht  ed.)  (8th  ed.  1955). 
”1.  Brownlie,  supra  note  53,  at  32-33. 

“L.  Henkin,  supra  note  52,  at  140. 
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In  a  few  countries,  treaties  are  not  superior  to  domestic  statutory  law.  For  example  in  Iran, 
treaties  are  inferior  to  the  Constitutitm  and  ordinary  law.  If  the  treaty  provisions  contradict 
fundamental  or  ordinary  law,  or  are  contrary  to  religious  principles,  the  treaty  can  be  voided 
or  not  applied.  Similarly  in  Israel,  when  treaties  conflict  with  ^mestic  law,  the  latter 
prevails.  In  Turkey,  Bra^,  and  Chile,  a  treaty  has  the  same  force  as  an  ordinary  statute  - 
both  are  subordinate  to  the  Omstitution. 

2.2.4  Need  For  Iinpleiiieiit<ag  Legislation  Beyond  Ratification. 

In  most  countries  where  l^islation  is  necessary  to  make  a  treaty  binding  domestically, 
supplemental  legislative  action  may  be  requited  to  harmonize  any  disparities  between  the 
treaty  and  existing  domestic  law.  All  national  rqxjrters  agree  that  implementing  legislation 
will  be  indispensable  for  the  CWC.  Whether  su^  legislation  must  be  more  extensive  than 
what  is  minimally  necessary  for  ratification  varies  from  state  to  state,  yet  all  rqwrters  agreed 
on  the  desirability  of  expansive  l^slation.  Thus,  in  Morocco  where  treaty  ratification  is 
solely  the  function  of  the  King,  potential  ambiguities  as  to  the  treaty’s  application  should  be 
addressed  by  enacting  legislation  to  reconcile  domestic  law  with  the  CWC  provisions. 
Similarly,  the  Russian  reporters  recommend  enactment  of  CWC  implementing  legislation  to 
reconcile  any  incongruities.  However,  Russian  constitutitmal  law  does  not  require  the 
enactment  of  a  special-purpose  law  since  the  ratification  decree  may  authorize  state  agencies 
to  reconcile  the  pertinent  ^es  of  domestic  law  with  the  treaty’s  rules. 

In  some  countries,  the  more  a  treaty  affects  citizens'  rights,  the  greater  the  need  for 
implementing  l^slation.  In  the  United  Kingdom,  since  the  CWC  will  affect  individual 
rights  and  not  mndy  state  organs,  domestic  implementing  l^islatitm  will  be  required.  The 
Mexican  reporter  urged  that  even  if  the  CWC  wtnild  not  contradict  domestic  law,  and 
consequently  Senate  approval  would  not  require  enabling  l^islation,  the  government  should 
consider  enacting  legislation  to  prevent  potential  ctmflicts  and  ensure  that  inspections  are 
subject  to  the  laxest  possible  restrictions  within  constitutional  limits.  The  Iranian  rqrorter 
suggested:  "In  view  of  the  unequal  value  of  treaties  and  laws  under  Iranian  law,  it  will  be 
necessary  for  the  text  of  the  treaty  to  be  specific  and  explicit.  .  .  In  addition,  the  government 
must  be  obligated  by  the  treaty  to  incorporate  the  text  of  the  treaty  into  Iranian  law." 

2.3  JUDICIAL  REVIEW  OF  TREATY  CONSTITUTIONALITY. 

The  chief  legal  consideration  regarding  CWC  implementation  is  the  possibility  that  a  court 
could  disapprove  the  treaty,  despite  the  CWC’s  procedurally  proper  ratification,  on  the 
grounds  that  compliance  efforts  contravene  the  national  constitution.  This  possibility  of 
judicial  interference  with  implementation  is  analytically  distinct  from  judidsd  review  of 
claims  for  relief  resulting  from  unlawful  inspections  as  discussed  ir^a,  S  3.5. 
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2.3.1  Separation-of'Powers  Limitatioiis  of  Judicial  Review. 

Some  countries  forbid  judicial  scrutiny  of  ratified  treaties  on  the  grounds  of  sq>aration  of 
powers  and  deference  to  the  non-judicial  branches  of  government  over  foreign  affairs.  The 
Czechoslovakian  Constitution  denies  review  of  international  treaty  provisions.  The  rationale 
is  that  if  a  court  held  a  provision  unconstitutional,  that  provision  would  not  be  binding 
domestically,  yet  the  government  would  sdll  be  bound  under  international  law.  Therefore, 
Parliament  was  unwilling  to  confer  on  the  court  the  power  to  review  a  treaty’s 
constitutionality. 

Similarly  in  Morocco,  judicial  review  of  a  treaty  is  "unimaginable*  because  it  would  require 
reviewing  acts  of  government  therd)y  risking  prejudice  to  the  genoal  interest  and  intnf^g 
with  the  prerogatives  of  another  branch’s  power.  In  Iran,  this  prohibition  is  even  more 
emphatic:  "The  law  can  restrict  the  rights  of  citizens,  and  the  citizens  have  no  body  to 
which  they  can  appeal  to  have  their  rights  restored."  In  China,  the  NPC  or  SCNPC  decide 
on  treaties.  Their  decisions  are  not  subject  to  review  by  the  Supreme  People’s  Court.  In 
Japan,  courts  are  authorized  to  review  a  treaty,  but  the  mote  it  affects  international  politics, 
the  more  the  courts  hesitate  to  review  it. 

Some  countries  preclude  a  direct  l^al  challenge  to  a  treaty,  but  judicial  review  may  proceed 
by  a  request  for  a  declaration.  In  Israel,  judicial  review  of  treaties  was  unavailable  until  a 
recent  Supreme  Court  opinion  posited  that  there  are  no  state  acts  that  are  altogether  non- 
justidable.  In  principle,  therefore,  treaties  may  be  reviewable,  but  the  range  of  causes  that 
might  lead  to  a  challenge  remains  very  restrict^.  It  is  possible  to  seek  a  declaration  that  the 
state’s  activity  or  obligation  is  illegal  and,  since  the  state  generally  abides  by  such  a  judicial 
declaration,  it  could  prevent  inflections,  likewise  in  the  United  Kingdom,  a  request  for  a 
declaration  is  the  only  way  to  challenge  action  pursuant  to  a  treaty  that  is  otherwise  immune 
from  challenge.  A  declar^on  may  be  granted  if  government  inspectors  violate  rights  by 
exceeding  their  conferred  powers  or  by  carrying  out  an  inspection  in  circumstances  where 
they  had  no  right  to  do  so. 

2.3.2  Contesting  Treaty  Constitutionality. 

The  countries  that  permit  judicial  scrutiny  of  treaties  difro-  as  to  whether  review  may  precede 
ratification.  Judici^  review  of  the  CWC  before  ratification  could  threatoi  its  rqiproi^  if  the 
treaty  is  ruled  unconstitutional.  Post-ratification  judicial  review  could  prohibit  any 
unconstitutional  aspects  of  its  implementation. 

2.3.2.1  Review  of  Treaty  ConstitntionalitY  Before  Ratification.  Certain  national 
legal  systems  provide  for  judicial  review  of  a  signed  convention  prior  to  its  ratification.  In  a 
few  countries,  pre-ratification  judicial  review  is  possible  upon  request  from  an  authorized 
Execative  agent  or  member  of  the  legislature.  In  Russia,  Article  57  of  the  Law  On  The 
Constitutional  Court,  May  6,  1992,  authorizes  the  Constitutional  Court  "to  consider  the 
constitutional  legality  of  RSFSR  international  treaties  that  have  or  might  have  direct  legal 
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effect  on  its  territory.”  If,  during  an  international  treaty’s  prqnration,  concerns  arise  that  its 
implemoitation  might  affect  the  rights  of  citizens,  the  Congress  of  People’s  Dq)uties  of  the 
R^ublic,  the  Parliament,  the  President  of  the  Russian  Federation,  Council  of  Ministms,  or 
the  Procurator-General  are  empowered  to  petition  the  Constitutional  Court  to  consider  the 
treaty’s  constitutionality.  If  the  Constitutional  Court  holds  an  international  treaty 
unconstitutional,  in  whole  or  in  part,  it  cannot  be  ratified  nor  brought  into  effect. 

In  Hungary,  ordinary  courts  have  no  power  to  review  treaties.  Yet,  prior  to  ratification,  the 
National  Assembly,  the  President  of  the  Rqrublic,  or  the  Govemmoit  may  ask  the 
Constitutional  Court  to  review  the  constitutitmality  of  a  provision  of  an  international  treaty. 

If  this  provision  is  ruled  unconstitutional,  the  treaty  cannot  be  ratified  until  it  is  harmoniz^ 
with  the  constitution.  In  France,  article  54  of  the  Constitution  provides  that  the  President  of 
the  Rqrublic,  the  Prime  Minister,  the  President  of  the  National  Assembly,  the  President  of 
the  Senate,  or  60  deputies  or  senators  may  request  the  Constitutional  Cotmdl  to  examine  a 
treaty  to  determine  its  compatibility  with  the  Ctmstitution  before  Parliament  ratifies  it.  If  the 
Constitutional  Council  finds  incompatibility,  implementation  of  the  treaty  would  be  suspended 
until  it  conforms  to  the  Constitution.  In  Chile,  while  Congress  is  dd>ating  a  treaty,  the 
President  or  Congress  may  ask  the  Constitutional  Court  to  review  the  constitutionality  of 
specific  treaty  provisions.  If  the  challenged  provisions  contravene  the  Constitution,  Ae  treaty 
cannot  be  ratified.  The  treaty  will  be  considered  rejected  unless  the  treaty  is  modified  so  as 
to  bring  it  into  accord  with  the  Constitution. 

2,3.2  J  Extent  of  Judicial  Review.  Am<mg  tire  countries  surveyed  that  pomit  judicial 
review,  the  scope  of  review  varies.  Some  countries  permit  both  a  suit  challenging  a  treaty’s 
constitutionality  and  a  suit  to  prevent  inspectiems  which,  as  executed,  would  violate  an 
individual’s  constitutional  rights.  In  Chile,  the  Constitutional  Court  may  be  asked  to  review 
a  treaty’s  constitutionality  prior  to  its  final  approval.  Subsequently,  a  treaty’s 
constitutionality  may  be  challenged  before  the  Supreme  Court  in  connection  with  a  pending 
case,  but  only  on  different  grounds  than  those  already  decided  by  the  Constitutional  Court  (if 
such  was  the  case).  In  Egypt,  Article  175  of  the  Constitution  declares  that  ”the  Supreme 
Constitutional  Court  is  empowered  to  judicially  review  the  constitutionality  of  laws  and 
regulations."  Furthermore,  the  administrative  courts  may  prohibit  the  government  from 
conducting  or  permitting  an  inspection  in  an  unconstitution^  marmer  or  without  proper 
authorization  tom  the  competent  legal  authority. 

Some  countries  provide  broad  powers  of  judicial  relief.  In  Italy,  Article  134  of  the 
Constitutional  Law  provides  that  an  international  treaty  containing  provisions  inconsistent 
with  any  constitutional  clause  may  be  revised  by  the  (Constitutional  Court.  Similarly  in 
Mexico,  Article  17  of  the  Constitution  provides  that  the  Tribunals  of  the  Federation  have 
competence  over  all  controversies  arising  over  compliance  or  implementation  of  international 
treaties.  In  Turkey,  the  Presidoit,  the  party  in  power,  the  main  opposition  party,  and/or  the 
members  of  parliament  who  comprise  20%  of  that  body,  can,  within  60  days,  challenge  the 
constitutionality  of  a  treaty  provision  by  bringing  a  "suit  of  nullity."  If  successful,  this 
action  nullifies  the  provision,  at  least  as  a  mattm*  of  domestic  law. 
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In  Brazil,  treaties  are  not  subject  to  pre-ratification  judicial  review,  but  it  is  possible  to 
challenge  a  treaty  on  the  grounds  of  unconstitutionality  by  bringing  direct  actions  to  the 
Supreme  Federal  Tribunal  pursuant  to  Article  102,  in  of  the  Constitution.  These  suits  may 
be  brought  by  any  interested  citizen.  If  an  interested  party  demonstrates  that  a  government 
inspection  exceed  the  legal  limits,  he  may  sedc  a  "preventive  writ"  to  order  the 
government  to  refrain  from  the  inspection.  Similarly  in  Greece,  the  courts  may  examine  the 
constitutionality  of  a  convention  but  only  in  the  context  of  a  citizen’s  allegation  that  a 
provision  transgresses  his  rights.  Furthnmore,  the  validity  of  administrative  acts  may  be 
contested  by  petitioning  the  administrative  courts  or  the  Council  of  State. 

In  both  France  and  Germany,  judicial  review  is  limited  to  the  implementing  l^slation  rather 
than  the  treaty  itself.  The  Frendi  Constitutional  Council  may  review  the  constitutionality  of 
laws  implementing  a  ratified  treaty,  but  will  refuse  to  review  the  conformity  of  domestic 
statutes  with  the  treaty,  despite  the  explicit  prescription  that  treaties  are  superior  to  domestic 
law  and  despite  the  refiisal  of  administrative  bodies  to  q>ply  the  contrary  law.  Also,  while 
current  law  prevents  ordinary  judges  from  reviewing  treaty  ratification  or  parliamentary 
authorization  procedures,  many  French  scholars  favor  this  type  of  review  and  believe  that  the 
law  may  change  to  reflect  this.  In  Germany,  the  federal  government,  a  state  government,  or 
one-thiM  of  the  members  of  the  federal  assembly  may  petition  for  review  as  to  whetho'  the 
ratification  law  is  compatible  with  the  Basic  Law;  if  it  is  not,  then  the  implementing  law  is 
void  or  non-i^licable.  This  type  of  action  is  called  abstiact-norms-control  proceeding. 

In  a  few  nations,  the  right  to  challenge  a  treaty  is  permitted  only  if  a  statute  specifically  so 
provides.  According  to  the  Law  of  the  USSR,  a  citizen  may  initiate  a  court  action 
challenging  administrative  actions  that  deny  him  the  ability  to  exercise  his  rights.  If  the 
court  finds  that  the  action  unlawfully  infringes  upon  a  citizen’s  rights,  it  will  compel  the 
administrative  body  to  redress  the  wrong.  Similarly  in  India,  the  Specific  Relief  Act  entitles 
citizens  to  seek  an  injunction  when  an  invasion  of  substantive  rights  is  threatened. 

2.4  CWC  INSPECTIONS  AS  "STATE  ACTION." 

"State  action"  refers  to  activities  involving  a  sufficiently  close  nexus  to  the  government  that 
the  law  regards  such  activities  as  conducted  by  the  state  itself.’’  The  consequence  of  finding 
CWC  activities  to  be  "state  action"  is  that  whatever  limitations  apply  to  domestic  law 
enforcement  activities  would  also  apply  to  CWC  inspections.  Every  report  agreed  that  CWC 
inspections  will  constitute  "state  action."  Five  reasons  were  stressed. 


’’In  American  jurisprudence,  "state  action"  is  defined  in  Jackson  v.  Metropolitan  Edison 
Co.,  419  U.S.  345,  351  (1974).  Because  most  constitutional  rights  protect  against  infringement 
only  by  the  government  or  its  agents  -  if  there  is  no  "state  action,"  then,  by  definition,  there 
has  bera  no  transgression  of  a  constitutional  right  of  the  people. 
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First,  national  authorities  will  permit  CWC  inspections  making  them  equivalent  to  other 
government  r^ulatory  efforts  based  on  domestic  law.  In  Qule,  foreign  law  enforcement 
agents  are  not  permitted  to  exercise  their  official  authority  without  specific  permission  arising 
from  a  particular  Chilean  statute.  Thus,  the  activities  of  intemation^  inspectors  would  be 
"acts  of  authority,”  not  acts  of  private  foreign  citizens.  In  Turkey,  the  inspections  will  be 
state  action  for  die  same  reasrm:  the  permission  of  the  national  authority  is  necessary  for 
CWC  inspectors  to  exercise  their  duties.  However,  unlike  other  government  actions,  the 
judiciary  carmot  intmcede  to  prevent  inspections. 

Second,  active  participation  by  a  host  country’s  agents  will  render  CWC  inspections  state 
action.  In  Egypt,  the  joint  participation  in  fiidlity  inspections,  within  Egyptian  territory,  will 
suffice  to  diancterize  CWC  insp^ons  as  state  action.  Similarly  in  both  Germany  and 
Hungary,  inspections  will  qualify  as  state  action  because  natimial  authorities  will  p^cipate 
in  them.  The  Hungarian  reporter  noted  that  nations  that  have  ratified  the  Treaty  on 
Conventional  Armed  Forces  in  Europe  (CFE)  have  experience  with  intmnational  inspections. 
An  Inspection  Agency  has  been  established  to  accompany  the  international  inspectors. 
However,  this  precedent  is  not  precisely  relevant  to  the  CWC  since  the  CFE  applies 
exclusively  to  inspection  of  military  fatties,  not  private  establishments. 

A  third  basis  for  state  action,  noted  specifically  by  the  German  rqxnter,  is  that  general 
principles  of  international  law  based  upon  the  territorial  supremacy  and  sovereignty  of  the 
state  give  the  government  exclusive  authority  to  permit  in^>ections.  In  Czechoslovakia,  it 
can  be  deduced  from  the  principle  of  territo^  supremacy  that,  within  its  territory,  the  state 
maintains  exclusive  authority  over  all  persons  and  things.  Foreign  states  or  international 
organizations  can  exert  their  authority  within  the  tmitoiy  of  another  state  only  with  that 
state’s  consent. 

A  fourth  basis  for  state  action  focuses  on  the  fact  that  chemical  weapons  are,  like  all  military 
weapons,  under  the  government’s  exclusive  control  and  regulation.  In  Brazil,  Article  21,  V, 
of  the  Constitution  establishes  the  state’s  authority  to  fund  and  regulate  the  production  and 
trade  of  warlike  materials.  The  Ministry  of  the  Army  exercises  this  authority  by  registming 
and  controlling  companies  that  prepare  controlled  chemical  products  which  could  be  used  for 
military  purposes.  Brazil  is  alr^y  familiar  with  arms  control  inspections  as  a  result  of  the 
Agreement  for  the  exclusively  Pacific  Use  of  Nuclear  Energy,  signed  with  Argentina.  This 
Agreement  created  the  "Brazilian-Argentinean  Agency  for  the  Accountancy  and  the  Control 
of  Nuclear  Materials”  which  has  authority  to  conduct  on-site  inspections. 

A  fifth  reason  why  CWC  in^)ections  will  be  state  action  is  offered  by  Israel.  The  inspected 
State  Party’s  agent  must  pursue  necessary  enforcement  measures  upon  discovery  of  a  CWC 
violation.  Thnefore,  an  Israeli  representative  must  participate  in  or  accompany  each 
inspection,  which  will  give  the  inspection  the  tone  of  "state  action.” 
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SECTION  3 


CWC  INSPECTIONS  AND  THE  RIGHT  TO  PRIVACY 

Unique  among  contemporary  arms  control  treaties,  the  CWC  provides  for  intrusive  on-site 
inspections  to  verify  compliwce  and  search  for  evidence  of  CWC  violations.  This  section 
explains  how  CWC  inspections  will  be  carried  out,  compares  the  contours  of  the  right  of 
personal  privacy  in  different  countries,  contrasts  the  respective  limits  on  searches  of  homes 
and  administrative  searches  of  facilities,  and  explores  potential  legal  remedies  available  if 
inspections  violate  privacy  rights. 

In  the  United  States,  the  Fourth  Amendment  commands  that  government  authority  respect  a 
perscHi's  reasonable  expectations  of  privacy.**  Protection  of  the  right  to  privacy  applies  to 
every  legal  person  but  not  the  feder^  government.  In  general,  a  search  warrant,  issued  upon 
proof  of  prc^able  cause  that  the  search  will  discover  evidence  of  a  violation,  is  a  necessary 
prerequisite  to  a  constitutionally  valid  inspection."  Nowhere  is  this  protection  stronger  than 
in  regard  to  an  individual’s  home."  While  commercial  property  is  entitled  to  Fourth 
Amendment  protections,  pervasively  r^ulated  industries  have  a  reduced  expectation  of 
privacy  such  that  warrantless  inspections  are  pennissible  under  defined  circumstances." 
Furthermore,  Congress  may  empower  federal  agencies  to  conduct  administrative  inspections 
of  commercial  property  when  the  public  intoests  in  the  inq)ection  outweigh  the  invasion  of 
privacy  that  the  inspection  entails." 

3.1  RELEVANT  CWC  PROVISIONS:  INSPECTIONS. 

On-site  inspections  are  a  primary  means  to  verify  that  all  State  Parties  are  complying  with 
the  CWC.  The  principal  types  of  inspection  are  "routine*  and  "challenge”  inspections. 

Routine  inspections  are  to  be  carried  out  at  "declared  facilities"  where  illegal  chemical 
weapons  are  likely  produced  or  stored.  These  include  fodlities  that  produce,  process,  or 
consume  listed  ("scheduled”)  chemicals  that  are  used  in  chemical  weapons,"  and  facilities 


"Katz  V.  United  States,  389  U.S.  347  (1967). 

"Camara  v.  Municipal  Court,  387  U.S.  523,  528-29  (1967). 
"Payton  v.  New  York,  445  U.S.  573  (1980). 

"New  York  V.  Burger,  482  U.S.  691  (1987). 

"MarshaU  v.  W  &  W  Steel  Co.,  604  F.2d  1322  (10th  Cir.  1979). 
“Z)rq/?  Convention,  supra  note  1,  art.  VI,  (3)-(5). 
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that  produce  specified  quantities  of  particular  classes  of  non-scheduled  chemicals**  (also 
known  as  ”other  rdevant”  facilities).  The  purpose  of  routine  inspections  dq)ends  on  the  type 
of  facility  being  inspected.  Inspections  of  Schedule  1  facilities  will  verify  that  the  quantities 
of  Schedule  1  chemicals  are  correctly  declared.*^  Schedule  2  facilities  will  be  inspected  to 
determine  that  their  activities  are  in  accord  with  CWC  obligations,  that  declarations  are 
accurate,  and  that  no  Schedule  1  chemicals  are  there.**  Inspections  of  Schedule  3  and  "other 
relevant*  facilities  will  verify  the  accuracy  of  declarations  and  the  absence  of  Schedule  1 
chemicals.** 

In  contrast,  challenge  inspections  are  intended  to  clarify  and  resoive  questions  of  non- 
compliance  with  the  CWC  and  may  be  conducted  anywhere  a  violation  is  suspected, 
regaixlless  of  whether  the  site  is  already  subject  to  routine  inq)ections.^  Presumably,  this 
may  include  private  homes  as  well  as  govonment  and  commercial  property.  Thus,  challenge 
inspections  fill  in  g2q)s  that  nught  otherwise  exist  in  the  overall  CWC  verification  scheme. 

3.1.1  General  Inspection  Procedures. 

Several  provisions  apply  to  both  routine  and  challenge  inspections,  excq>t  where  modified  by 
specific  inspection  provisions.  Inspections  are  to  be  performed  in  accordance  with  the  CWC, 
the  rules  established  by  the  Director-General  of  the  Technical  Secretariat,  and  individual 
"facility  agreements*  that  are  to  be  negotiated  between  a  State  Party  and  the  Organization  for 
routine  inspections  of  declared  facilities.^  The  inspection  team  must  observe  the  inspection 
mandate  issued  by  the  Director-General  and  conduct  the  inspection  in  a  manner  which  creates 
the  least  possible  inconvenience  and  disturbance  for  the  State  Party  and  the  inspected 
facility.^  In  carrying  out  inspection  activities,  the  inspection  team  must  observe  safety 
regulations  established  at  the  inspection  site.^ 


**«.  art.  VI,  S§  (5)-(6). 

^'Verification  Annex,  supra  note  1,  pt.  VI,  E(21). 

**A/.  pt.  Vn,  B(15). 

**/(£/.  pt.  Vin,  B(17)  (Schedule  3)  and  pt.  K,  B(14)  (other  relevant). 

™Drq/i  Convention,  supra  note  1,  art.  DC,  §  8. 

'‘Verification  Armex,  si^ra  note  1,  pt.  n,  E(38).  The  provisions  for  facility  agreements  are 
found  in  pt.  m,  A(3)-(8). 

''/d.  pt.  n,  E(39)-(40).  The  inspection  must  also  be  carried  out  in  a  marmer  which  does  not 
unnecessarily  hamper  or  delay  the  operation  of  a  facility  or  affect  its  safety. 

^Id.  (43). 
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The  inspection  process  begins  when  the  Technical  Secretariat  designates  inspectors  for  the 
task.^  The  Diiwtor  General  must  notify  an  inspected  State  prior  to  the  planned  arrival  of 
the  inspection  team  at  the  site  and  must  provide  certain  information  concerning  the 
inspection.^^  Prior  to  each  routine  inspection,  facility  representatives  must  brief  the 
inspectors  regarding  the  nature  and  layout  of  the  facility  and  necessary  safety  and  logistical 
considerations.''*  Representatives  of  the  inspected  State  Party  may  accompany  the  inspection 
team  at  all  times  and  have  the  right  to  request  and  receive  copies  of  the  information  and  data 
gathered  about  the  facility.^ 

The  inspection  team  is  entitled  to  search  documents  and  records  and  take  photogriq)hs  of  and 
samples  from  the  facility.^  While  the  inspection  team  cannot  operate  a  facility,  if  the 
inspectors  consider  it  necessary  to  their  mission,  they  may  request  the  designated 
rqiresentative  of  the  facility  to  have  a  particular  opoation  carried  out  to  the  extent  possible.^ 

In  order  to  establish  relevant  facts,  the  inspectors  have  the  right  to  interview  facility 
personnel  in  the  presence  of  the  representatives  of  the  inspected  State  Party.  If  the  inspected 
State  Party  deems  questions  not  relevant  to  the  inspection,  it  has  the  right  to  object. 

However,  if  the  inspection  team  chief  believes  that  the  question  is  relevant  and  states  its 
relevance,  s/he  must  provide  the  question  in  writing  to  Ae  inspected  State  Party  for  reply. 

In  its  report,  the  inspection  team  may  note  any  refusal  to  permit  interviews  or  to  allow 
questions  to  be  answered  or  explanations  to  be  pven."' 

Upon  completion  of  the  inspection,  the  inspection  team  must  meet  with  rq>resentatives  of  the 
inspected  State  Party  and  the  facility  to  share  the  preliminary  written  fmdings  of  the 
inspection."  Within  10  days,  the  inspection  team  must  prepare  a  final  rqx>rt  based  on  the 


’♦/d.  A(l)-(9). 

D(31)-(32).  The  notification  must  contain:  the  type  of  inspection,  the  point  of  entry, 
the  date  and  estimated  time  of  arrival,  the  means  of  arrival,  the  site  to  inspected,  the  names  of 
the  inspectors  and  the  inspection  assistants,  and,  if  necessary,  aircraft  clearance  and  special 
flights.  Id.  (32)(a)-(g). 

'^Id.  (37). 

^/d.  (49)-(50). 

’‘/d.  (46)-(48).  For  a  full  description  of  CWC  sampling  provisions  see  Id.  (52)-(58). 

■'’/d.  (40). 

“/d.  (46). 

•‘/d.  (60). 
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inspectim’s  findings  and  submit  it  to  the  inspected  State  Party,  which  in  turn  may  annex 
comments."  The  final  rqwrt,  with  comments,  must  be  submitted  to  the  Director-General  of 
the  Technical  Secretariat  within  30  days  after  the  inspection." 

In  general,  the  memben  of  the  inspection  team  enjoy  the  same  immunity  from  jurisdiction  as 
diplomats  under  the  Vienna  Convention  on  Diplomatic  Relafions."  However,  wh^  the 
Director  General  bdieves  that  immunity  would  impede  justice,  s/he  can  accede  to  national 
bgal  jurisdiction  if  the  implementation  of  the  CWC  is  not  prejudiced." 

3.1^  Spedal  Routine  Inspection  Ihrocedures. 

Each  State  Party  must  n^otiate  fadliQr  agreements  with  the  Organization  which  will  govern 
the  conduct  of  inflections  of  each  declared  Schedule  1,  2  or  3  facility  and  all  "other 
relevant*  facilities."  Pursuant  to  these  agreements,  the  inflection  team  must  have 
unimpeded  access  to  search  facilities."  The  model  agreements,  to  be  prqiared  by  the 
Preparatory  Commission,  will  likely  outline  inspection  procedures  that  may  include 
identification  of  any  future  technological  changes." 

The  Technical  Secretariat  muf  conduct  routine  inspections  of  Schedule  1,  2,  3  or  "other 
relevant"  facilities  in  a  maimer  that  does  not  unduly  intrude  into  a  State  Party’s  legitimate 
chemical  activities  nor  hamper  economic  or  technoli^cal  development."  The  inflected  State 


"A/.  G(62).  The  rqxnrt,  which  shall  be  kept  confidential,  must  also  contain  information  as 
to  the  maimer  in  which  the  inspected  State  Paity  coqierated  with  the  inspection  team. 

"W.  (63). 

"W.  B(ll)(e). 

“W.  (14). 

“/</. ,  pt.  VI,  E(25)-(27);  pt.  vn,  B(24).  Facility  agreements  must  be  based  on  a  model 
agreement  prepared  by  the  Preparatory  Commission.  For  Schedule  1  facilities,  they  must  be 
concluded  within  180  days  of  tiie  CWC  entering  into  force;  for  Schedule  2  fimUities,  90  days 
after  the  initial  inspection.  Facility  agreements  are  not  required  for  Schedule  3  or  CW-capable 
facilities  unless  requested  by  the  inspected  State  Party.  Id.  pt.  vm,  B(19);  pt.  DC,  B(16). 

"Id.  pt.  n,  E(45). 

"M.  pt.  n.  in(A)(8).  The  Preparatory  Commission  will  be  responsible  for  developing 
model  far^ty  agreements  which  must  then  be  submitted  to  the  Confmnce  of  the  State  Paries 
for  consideration  and  approval.  Dr<0  Convention,  supra  note  1,  art.  vm,  §  21(i). 

"Dr<0  Convention,  supra  note  1,  art.  VI,  S  10-11. 
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Party  must  be  given  notice  at  least  24  hours  before  a  routine  inspection.*’  In  addition  to 
these  provisions  applicable  to  all  routine  inspections,  sq>arate  annexes  set  out  the  procedures 
that  govm  routine  inspections  of  each  of  the  four  types  of  facilities. 

3.1  -2.1  Schedule  1  Facilities.  The  number,  intensity,  duration,  timing  and  mode  of 
inspection  of  a  Schedule  1  facility  will  be  based  on  the  risk  that  that  facility  poses  to  the 
objectives  of  the  CWC  and  the  characteristics  of  that  facility.*' 

3.1.2.2  Schedule  2  Facilities.  Schedule  2  facilities  must  receive  an  initial  inspection 
within  3  years  after  the  CWC  enters  into  force.**  Subsequently,  declared  facilities  must  be 
inspected  within  one  year  after  production,  processing  or  consumption  is  first  declared.** 

This  initial  inspection  is  important  in  determining  the  frequency  and  intensity  of  subsequent 
inspections.  During  the  initial  inspection,  the  inspectors  must  assess  the  characteristics  of  the 
facility,  the  nature  of  the  activities  carried  out  there,  and  the  risk  the  duality  poses  to  the 
CWC’s  objectives.** 

In  selecting  sites  for  inspection,  the  Technical  Secretariat  will  consider  the  above  factors  and 
the  results  of  the  initial  inspection.**  The  method  used  by  the  Technical  Secretariat  to  choose 
the  dualities  to  be  inspected  cannot  be  predictable.**  Ap^  from  challenge  inspections,  no 
facility  can  be  inspected  mote  than  twice  pa  calendar  year.** 

A  State  Party  must  be  notified  of  an  inspection  at  least  48  hours  prior  to  the  arrival  of  the 
inspection  team  at  the  inspection  site.  Inspections  may  not  last  more  than  96  hours,  although 
extensions  may  be  negotiated.**  The  areas  of  the  facility  to  be  inspected  are  explicitly 


’"Verification  Annex,  si^ra  note  1,  pt.  m,  C(i7).  A  State  Party  must  be  given  72  hour 
notice  of  an  initial  inspection.  Id.  (18). 

*'Af.  pt.  VI,  E(23). 

^Id.  pt.  Vn,  B(16). 

”ld. 

^Id.  (18).  The  following  criteria  will  be  considered:  the  toxicity  of  the  scheduled 
chemicals,  the  quantity  of  the  scheduled  chemicals,  the  production  capacity,  and  the  capability 
for  convertability  for  initiating  the  production  of  toxic  chemicals.  Id.  (a)-(e). 

**/</.  (20). 

**/</.  (21). 

^Id.  (22). 

***/.  (29). 
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defined,**  as  is  the  procedure  for  the  inq)ection  team  must  follow  to  request  access  to  other 
parts  of  the  site.*”  The  inspectitm  team  is  permitted  to  take  and  analyze  samples  and  to 
inspect  records.*” 

3.1^.3  Schedule  3  Facilities.  Declared  facilities  producing  sufficient  Schedule  3 
chemicals  will  be  randomly  selected  for  inspection  based  on  equitable  geogr^hical 
distribution  of  inspections  and  on  information  rdating  to  the  chemicals,  characteristics  and 
activities  of  the  d^lared  site.*”  A  State  Party  must  be  notified  of  the  inspection  at  least  120 
hours  before  the  inspection  team  arrives  at  the  site.*”  The  inspection  may  not  exceed  24 
hours  unless  an  extension  is  n^odated.*”  As  with  Schedule  2  facilities,  the  inspection  team 
may  view  records  and  take  samples.*”  The  areas  of  the  facility  that  may  be  inq)ected  are 
expressly  prescribed.*” 

3.1^.4  "Other  relevant*  facilities.  "Other  relevant*  fuilities  will  also  be  inspected 
on  a  random  basis  pursuant  to  the  same  procedure  used  to  select  Schedule  3  facilities,  except 
that  the  Technical  Secretariat  may  also  consider  pn^sals  by  State  Parties.*”  Excq>t  for 
challenge  inspections,  no  "other  relevant*  facility  can  be  iru9)ected  more  than  twice  in  a 
calendar  year.*”  The  total  number  of  "other  relevant*  and  Schedule  3  inq)ections  for  a 
single  fac^ty  carmot  exceed  three  per  calendar  year,  plus  5%  of  the  total  number  of  plant 
sites  declared  by  a  State  Party  or  20  inspections,  whichever  is  lower.*” 
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A  State  Party  must  be  notified  of  the  inspection  at  least  120  hours  before  the  inspection  team 
arrives  at  the  inspection  site."**  The  inspection  may  ncA  last  more  than  24  hours  unless  an 
extension  is  agreed  upon.'“  The  inspection  team  may  examine  records  only  if  the  inspected 
State  Party  agrees  that  such  access  will  aid  the  inspection.*”  SSampling  and  analysis  of 
samples  are  also  permitted."^  ”Other  relevant*  fadlities  qualify  for  the  "managed  access* 
procures  discussed 

3.1.3  Challenge  Inspection  Procedures. 

A  State  Party  requesting  a  challenge  inspection  must  limit  the  request  to  the  CWC’s  scope 
and  provide  all  iq)propriate  information  that  is  the  basis  for  concern  as  to  possible  non- 
compliance.*”  ^h  State  Party  must  refrain  from  making  unfounded  requests;  a  challenge 
inspection  can  be  performed  only  to  verify  facts  related  to  non-compliance.*** 

A  State  Party  must  permit  the  Technical  Secretariat  to  conduct  a  challenge  inspection.**^  A 
State  Party  must  also  make  every  effort  to  demonstrate  compliance,  provide  access  to  the 
requested  site,**'  and  assist  the  inspection  team  throughout  tte  inqrection.**’  A  State  Party 
may,  however,  take  measures  to  protect  sensitive  installations  and  prevent  disclosure  of 
confidential  information  not  related  to  the  CWC.*'** 

The  Director-General  must  transmit  notice  of  the  inspection  to  the  inspected  State  Party  at 
least  12  hours  prior  to  the  arrival  of  the  inqrectimi  team  at  the  point  of  entry.*^*  The 
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Executive  Council  must  also  be  given  notice  of  the  inspection,  and  may,  by  a  three  quarters 
majority  of  its  membership,  decide  not  to  carry  out  the  challenge  inspection.*” 

The  Director-General  must  issue  an  in^iectira  mandate,  omsisting  of  the  inspection  request 
put  into  operational  terms,  that  governs  the  omduct  of  the  challenge  inspection.*”  The 
inspection  team  must  conduct  the  inspection  in  the  least  intrusive  manner  possible.*” 

3.1.3.1  Pr^inspection  Activities.  The  inspected  State  Party  must  begin  "securing  the 
site*  by  compiling  information  of  all  vehicular  activity  at  the  inspection  site  within  12  hours 
after  the  arrival  of  the  inspection  team  at  the  point  of  entry.*”  Upon  arrival  at  the  relevant 
perimeter,  the  inq)ection  team  itself  is  to  b^in  monitoring  vehicular  traffic  activity.*”  The 
team  may  also  inspect  vehicles  exiting  the  site.*”  Personnel  and  vehicles  entering  the  site 
and  personnel  and  personal  passenger  vehicles  exiting  the  site  are  not  subject  to  inspection.*” 
These  procedures  may  continue  for  the  duration  of  the  inq)ection.*” 

The  inspected  State  Party  must  provide  the  inspection  team  with  a  pre-inspection  briefing  ~ 
at  which  time  the  inspect  State  Party  may  indicate  to  the  inspection  team  the  areas, 
equipment,  and  documentation  it  considers  sensitive  and  not  related  to  the  purpose  of  the 


*”/</.  16-17. 

*”/d.  §  18.  The  inspection  request  must,  at  a  minimum,  contain  the  following  information: 
the  state  party  to  be  inspected,  the  point  of  mtry,  the  size  and  type  of  inspection  site,  the 
concern  regar^g  possible  non-compliance  and  the  nature  and  circumstances  of  the  possible  non- 
compliance,  and  the  name  of  the  observer  from  the  requesting  State  Party.  Verificaticm  Annex, 
supra  note  1,  pt.  X,  B(4)(a)-(e), 

Convention,  supra  note  1,  art.  DC,  §  19. 

*”Vetification  Annex,  supra  note  1,  pt.  X,  B(23).  This  information  must  be  givoi  to  the 
inspection  team  and  may  include:  traffic  logs,  photographs,  video  recordings,  etc.  Id.  (24). 
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inspection.*”  Based  on  this  briefing,  the  inspection  team  must  prqpare  a  plan  that  specifies 
the  activities  to  be  carried  out  and  the  areas  the  inspection  team  wi^es  to  inspect.*^'  This 
plan  must  be  made  available  to  the  inspected  State  Party.'” 

3.1.3.2  Iiwpertion  Activities.  The  inspected  State  Party  must  provide  access  within 
the  requested  perimeter  within  108  hours  after  the  arrival  of  the  inspection  team  at  the  point 
of  entry.'”  Tbe  concqrt  of  "managed  access"  is  an  important  negotiation  process  to  limit  the 
scope  of  challenge  inspections  in  order  to  protect  national  security.'”  In  addition,  the 
inspected  State  Party  may  restrict  access  by  invoking  its  constitutional  obligations  with  regard 
to  proprietary  rights  or  searches  and  seizures.'”  In  no  case,  however,  may  a  State  Party  use 
these  restrictions  "to  conceal  evasion  of  its  obligations  not  to  engage  in  activities"  prohibited 
by  the  CWC.'” 

3.2  THE  RIGHT  OF  PERSONAL  PRIVACY. 

The  right  to  personal  privacy  is  universally  respected.  This  right  appears  in  the  European 
Convention  on  Human  Rights,  the  American  Human  Rights  System,  and  the  United  Nations 
Norms  and  Standards.  Article  12  of  the  United  Nations  Universal  Declaration  of  Human 
Rights  provides:  "No  one  shall  be  subject  to  arbitrary  interference  with  his  privacy,  family, 
home  or  correspondence,  nor  to  attacks  upon  his  honor  and  reputation."  Sirnilarly,  Article 
17  of  the  International  Covenant  on  Civil  and  Political  Rights  provides:  "No  one  shall  be 
subjected  to  arbitrary  or  unlawful  inttfference  with  his  privacy,  family,  home  or 
correspondence,  nor  to  unlawful  attacks  of  his  honor  and  r^utation." 

3.2.1  ConstituHoiial  Protections  in  General. 

Every  country  surveyed  explicitly  protects  the  right  to  privacy.  In  almost  all  countries,  this 
protection  is  constitutionally  expressed.  Rq}resentative  provisions  include  the  Greek 
Constitution,  article  9,  section  1,  subparagraph  (b),  whi^  states:  "Private  and  hunily  life  of 
the  individual  is  inviolable."  Article  2,  sectirm  1,  also  states:  "Respect  and  protection  of  the 
value  of  the  human  being  constitute  the  primary  obligation  of  the  state."  In  Russia,  the 
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Constitution  provides:  ”Evnybody  has  the  right  to  inviolability  of  his  private  life.”  The 
Brazil  Constitution,  article  S,  secticm  X,  states:  *The  intimacy,  the  private  life,  the  honor 
and  the  image  of  the  people  are  inviolable.”  The  German  CmstituticMi  directly  guarantees 
the  inviolability  of  firndamental  rights  which  have  historically  emerged  from  concq>ts  of 
natural  law  and  binds  all  three  branches  of  the  government  to  protecting  them  according  to 
the  Supremacy  Clause. 

In  a  few  countries,  the  right  to  privacy  is  protected  as  if  by  a  constitutional  provision  despite 
the  absence  of  such  expression.  In  Jt^ian,  while  there  is  no  constitutional  provisicm  that 
explicitly  safeguards  the  right  of  the  privacy.  Article  13  protects  individuals*  right  to  life, 
liberty,  and  the  pursuit  of  happiness;  privacy  is  recognized  as  included  in  this  right.  The 
United  Kingdom  does  not  have  a  written  constitution,  but  the  right  to  privacy  is  protected  by 
common  law,  the  European  Convention  on  Human  Rights,  and  numerous  Parliamentary 
Acts.  In  China,  the  right  to  privacy  is  protected  through  the  criminalization  of  activities  that 
infringe  on  this  right. 

Some  countries  restrict  the  constitutional  right  to  privacy,  although  only  for  specified 
reasons.  In  Turkey  for  example.  Article  13  of  the  Constitution  states  that  the  right  to 
privacy  may  be  restricted  in  order  to:  1)  protect  die  int^rity  of  the  state,  2)  protect  national 
sovereignty,  3)  protect  the  Rqmblic,  4)  protect  national  security,  5)  maintain  the  public 
order,  6)  maintain  public  peace,  7)  protect  the  public  interest,  8)  protect  general  morality, 
and  9)  preserve  public  hedth.  Such  restrictions  may  not  be  contruy  to  ”the  requirements  of 
the  order  of  democratic  community  or  used  outside  the  purpose  they  ate  provid^  for.” 

3^,2  Personal  Privacy  and  Bimnedical  Searcbes. 

Some  nations  permit  biomedical  searches  (i.e.,  sampling  of  blood,  urine,  tissue,  breath, 
etc.).  In  Morocco,  police  officers  conducting  investigations  may  use  all  means  likely  to  aid 
in  determining  the  truth.  However,  Moroccan  scholars  say  that  searches  of  such  an  intimate 
character  should  be  used  only  as  a  last  resort  and  undo-  a  Magistrate’s  direct  supervision.  In 
Hungary,  Article  54  of  the  Constitution  prohibits  medical  and  scientific  experiments  on  an 
individual  without  his/her  consent.  There  are  no  restrictions  on  the  technical  means 
applicable  to  body  searches,  but  strict  limitations  and  preconditions  apply  to  biomedical 
examinations  and  surgical  techniques  used  to  gain  evidence  from  an  accused,  e.g.,  a  doctor 
must  be  employed  where  surgery  is  necessary  to  gain  evidence. 

Other  nations  permit  biomedical  testing  but  only  in  specified  contexts  or  pursuant  to 
established  procedures.  In  Czechoslovakia,  the  Code  of  Criminal  Procedure  regulates  taking 
of  blood  or  urine  and  other  biomedical  testing  which  may  be  conducted  only  within  the 
framework  of  criminal  prosecution.  In  Germany,  ”special  government  nee^”  may 
necessitate  such  intrusions  such  as  people  working  with  qridemic  viruses;  additiorially, 
biomedical  testing  may  be  used  during  criminal  investigations  where  necessary  to  find 
relevant  facts.  In  the  United  Kingdom,  the  Police  and  Criminal  Evidence  Act  of  1984 
provides  for  taking  intimate  and  non-intimate  samples,  but  biomedical  testing  requires  either 
the  subject’s  consent  or  statutory  authorization.  In  Iran,  medical  tests  of  criming  suspects 
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are  authorized  only  under  limited  conditions,  such  as  in  cases  of  drunkenness.  In  Chile,  a 
person  must  submit  to  bodily  manipulation  only  in  cases  concerning  vaccination  and 
treatmoit  of  contagious  diseases,  although  refill  to  submit  is  not  penalized.  According  to 
the  Chilean  rqwrter,  an  international  treaty  containing  provisions  compelling  submission  to 
body  inspection,  medical  tests,  etc.,  would  be  ruled  unconstitutional. 

Some  countries  prohibit  most  types  of  compelled  biomedical  testing.  In  Russia,  newly- 
enacted  article  39  of  the  Constitution  provides:  "Nobody  can  be  subject  to  medical,  scientific 
or  other  experiments  without  his  consent.*  In  Greece,  Article  S7  of  the  Civil  Code  protects 
every  individual’s  right  to  privacy  regarding  one’s  body  as  part  of  the  general  right  of 
personality.  Similarly  in  Brazil,  intimate  body  searches  are  illegal. 

33  SEARCHES  OF  HOMES. 

Searches  of  homes  are  generally  authorized  in  the  context  of  mminal  law  enforcement. 

Most  countries  share  comparable  standards  for  home  searches:  in  the  absence  of  consent  or 
exigoit  circumstances,  the  police  must  have  a  warrant  (or  similar  judicial  t^roval)  based  on 
suspicion  or  a  necessary  law  enforcement  purpose. 

3.3.1  Privacy  of  Homes. 

The  prohibition  against  unlawful  governmental  intrusion  into  the  privacy  of  the  home  is 
perhaps  the  earliest  and  most  widely  respected  component  of  the  right  to  privacy.  All 
international  legal  schemes  which  protect  human  rights  have  specific  provisions  that  protect 
the  privacy  of  individual  dwellings.  Most  countries  provide  penal  sanctions  for  invasion  of 
this  right.  However,  the  protection  a^orded  to  homes  is  not  absolute.  Generally,  searches 
of  homes  are  allowed  when  a  judicial  officer  has  issued  a  warrant  or  during  the  commission 
of  a  crime  or  in  an  emergency. 

3.3.1.1  International  Standards.  The  most  detailed  formulation  concerning  searches 
of  homes  is  provided  by  the  European  Convention  on  Human  Rights,  article  8,  which 
specifies  the  prerequisites  to  justify  an  interfoence  with  the  home’s  sanctity: 

(1)  Everyone  has  the  right  to  respect  for  his  private  and  family  life,  his  home  and 
his  correspondence. 

(2)  There  shall  be  no  interference  by  a  public  authority  with  the  exercise  of 
this  right  except  such  as  in  accordance  with  the  law  and  is  necessary  in 
a  democratic  society  in  the  interests  of  national  security,  public  safety 
or  the  economic  well-being  of  the  country,  for  the  prevention  of 
disorder  and  crime,  for  the  protection  of  health  and  morals,  or  for  the 
protection  of  the  rights  and  freedoms  of  othos. 
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A  government  intrusion  cannot  be  in  accordance  with  the  European  Convention  unless  it  has 
some  basis  in  domestic  law.  That  law  must  be  sufficiently  clear  to  give  citizens  notice  of  the 
conditions  that  empower  public  authorities  to  so  interfere,  and  must  serve  one  of  the 
Intimate  public  purposes  mentioned  above.  The  most  important  requirement  is  that  the 
interference  be  proportional  to  the  search’s  motivating  purpose.  To  assess  proportionality,  it 
is  necessary  to  examine  the  restrictive  conditions  on  the  scope  of  the  power  to  search,  and  an 
a^licant’s  available  remedies  for  failure  to  respect  these  conditions. 

3.3.1.2  National  Constitutional  Standards.  Nearly  every  country’s  constitution 
protects  the  inviolability  of  the  home.  For  example,  Egypt  specifically  provides  in  Article  44 
of  its  Cmistitution:  "Houses  and  dwellings  have  sanctity  and  inviolabihty.  They  may  not  be 
entered  or  inq)ected  except  by  and  in  accordance  widi  a  judicial  order  accompanied  with 
reasons  justified  by  the  law."  The  J^anese  Constitution  protects  the  right  of  all  persons  to 
be  secure  in  their  homes,  papers  and  effects  against  entries,  searches,  and  sdzures  except 
upon  properly  issued  warrant  that  particularly  describes  the  place  to  be  searched  and  things 
to  be  sei^.  Article  39  of  the  Chinese  Qmstitution  declares  that  homes  are  inviolable  and 
prohibits  any  unlawful  search  or  intrusion.  The  United  Kingdom,  which  does  not  have  a 
written  Constitution,  lacks  this  written  guarantee;  however,  English  common  law  asserts  that 
every  unauthorized  search  and  seizure  amounts  to  an  actionable  trespass.  Furthermore,  the 
European  Convention  on  Human  Rights,  including  Article  8,  discussed  above,  is  iq>plicable 
in  the  United  Kingdom. 

The  definition  of  a  home  varies,  although  an  individual’s  or  family’s  principal  dwelling  is 
considered  a  home  everywhere.  Generally,  the  home’s  privacy  protection  extends  beyond  a 
person’s  residence.  The  international  systems  studied  extend  this  protection  to  hotel  rooms 
and  other  dwellings;  whether  business  premises  are  also  treated  as  "homes"  is  contested. 
Greek  law  interprets  "home"  to  include  residences  as  wdl  as  premises  used  for  professional 
activities  such  as  offices,  factories,  or  workshops  that  are  not  freely  accessible  to  the  public. 
In  Iran,  a  private  home  is  understood  to  be  any  premises  into  which  entry  depends  on  the 
consent  of  the  owner,  including  a  house,  an  office  that  is  not  open  to  the  public,  or  a  factory 
or  ^[Mrtment  having  a  guarded  entrance.  In  Morocco,  tents  and  caravans  are  also  defined  as 
homes.  German  law  defines  a  home  by  the  owner’s  derire  for  privacy:  if  the  owner 
restricts  accessibility  to  a  space  and  de^cates  it  to  being  his  center  of  life  and  activity,  the 
protection  of  home  privacy  is  triggered.  By  contrast,  in  Czechoslovakia,  anything  not  used 
as  a  dwelling  or  adjacent  thereto  is  not  a  home. 

3.3.2  Legal  Authority  to  Search  Homes. 

Most  countries  explicitly  specify  the  permissible  conditions  for  home  searches.  In  Israel,  a 
house  search  must  be  intoided  to  secure  an  article  that:  1)  is  necessary  for  the  purpose  of 
any  investigation,  or  2)  which  has  beat  used  for  an  illegal  purpose.  Entry  under  exigoit 
circumstances  is  allowed  only  if,  according  to  an  officer’s  reasonable  belief,  a  felony  is  being 
or  has  recently  been  committed.  In  the  United  Kingdom,  this  requirement  is  narrowed 
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somewhat  by  the  specification  that  the  criim  must  be  a  serious  arrestable  offense,  and  that 
other  means  of  securing  access  to  the  evidence  have  foiled  or  are  likely  to  foil. 

Brazil  specifies  eight  purposes  for  home  searches:  1)  to  arrest  offenders;  2)  to  seize  things 
found  or  obtained  by  criminal  means;  3)  to  sdze  instruments  of  falsification  or  counterfeit 
objects;  4)  to  seize  arms,  munitions,  and  instrumoits  used  in  crime;  5)  to  discover  objects 
necessary  as  evidence  of  an  infraction;  6)  to  smze  letters,  closed  or  not,  sent  to  the  accused 
person  when  there  is  suspicion  that  the  discovery  of  its  content  can  be  useful  to  elucidate 
facts;  7)  to  locate  victims  of  crimes;  or  8)  to  obtain  any  evidentiary  element. 

Yet  in  some  countries,  the  legal  authority  to  search  homes  is  not  strictly  specified.  For 
example,  in  Czechoslovakia,  a  search  is  valid  if  based  on  a  well-found^  su^icion  that  there 
is  evidence  important  for  crimiiud  proceedings  or  that  a  criminal  suspect  is  hiding  in  the 
home.  Entry  is  also  allowed  if  necessary  to  protect  life  or  health  of  persons,  protect  their 
rights  and  freedoms,  or  avert  a  threat  to  pubUc  security  and  order.  In  Germany,  a  home 
search  must  be  purposefully  aimed  at  finding  persons,  things,  or  facts  that  the  addressee  does 
not  want  to  disclose  or  surrender.  While  a  warrant  is  generally  required,  it  may  be  issued 
without  a  hearing  or  avoided  altogether  in  the  event  of  exigent  circumstances  baised  on  the 
imminent  danger  that  the  purpose  of  the  search  may  be  frustrated  by  the  process  of  obtaining 
a  warrant. 

In  many  countries  such  as  Hungary,  Russia,  and  Iran,  written  authorization  is  required,  but 
not  necessarily  from  a  judicial  authority.  Hie  prosecutor  decides  whether  to  authorize  an 
investigative  search.  In  Japan,  a  warrant  must  be  issued  on  proper  grounds  and  it  must  name 
the  place  to  be  searched  and  the  items  to  be  sdzed.  Each  search  and  seizure  must  be  made 
on  separate  warrants  issued  by  a  judicial  officer. 

In  some  countries  where  a  warrant  is  required,  statutory  excqitions  effectively  consume  the 
requirement.  For  example,  in  Turkey,  the  Code  of  Criminal  Procedure  requires  a  judicial 
order  to  search  a  dwelling  but  also  permits  the  public  prosecutor  and  police  to  exercise  the 
same  authority  when  delay  is  deem^  to  be  disadvantageous.  In  some  countries  such  as  Italy 
and  Morocco,  law  enforcement  personnel  may  search  homes  upon  reasonable  cause  without  a 
warrant.  In  Egypt,  specific  provision  is  made  for  searches  of  a  house  or  dwelling  of 
someone  who  is  not  accused  of  a  criminal  violation.  These  searches  are  permitted  only  with 
a  magistrate’s  order  supported  by  justifying  reasons.  A  recent  court  decision  has 
substantially  narrowed  searches  for  exigent  circumstances. 

Some  countries  empower  administrative  authorities  to  search  private  homes  for  non- 
prosecutorial  (i.e.,  public  health)  purposes.  In  Chile,  the  Public  Health  authorities  can 
inspect  homes.  In  Iran,  officials  of  regulatory  agencies  and/or  localities  may  search  homes. 

In  Mexico,  the  Constitution  requires  that  a  judicial  authority  issue  a  written  warrant 
identifying  the  persons  to  be  detained.  Administrative  authorities  may  visit  homes  only  to 
verify  compliance  with  sanitary  and  police  regulations.  They  may  demand  exhibition  of 
boola  and  papers  that  are  indispensable  to  prove  compliance  with  fiscal  provisions. 
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3.3.3  Restrictions  on  Hone  Searches. 


Many  countries  restrict  government  searches  of  dwellings  by  requiring  that  the  owner  be 
present,  limiting  the  time  and  scope  of  searches,  and  r^ul^g  forced  entry. 

3.3.3.1  Owner’s  Presence.  Many  countries  require  the  presence  of  the  owner,  the 
possessor,  or  a  representative  during  a  home  search.  In  Morocco,  the  head  of  the  household 
or  his/her  rq)resentative  must  be  present.  In  Brazil  and  Iran,  the  owner  must  be  present;  if 
unavailable,  two  witnesses  must  be  present.  A  similar  rule  pertains  in  Hungary,  except  that 
if  the  person  concerned  is  absent  and  has  no  rq>resentative,  the  authority  shall  appoint 
someone  rise  to  safeguard  the  individual’s  interests.  In  Czechoslovakia,  in  addition  to  an 
adult  member  of  the  household,  a  disinterested  third  party  must  be  allowed  to  take  part  in  the 
search.  In  Turkey,  if  the  judge  or  public  prosecutor  is  Absent,  two  persons  from  the  district 
organization  or  neighborhood  must  be  present.  Somewhat  unique  is  Germany  where  the 
owner  or  a  relative  or  a  representative  or  a  neighbor  must  be  present,  but  an  infringement  of 
this  norm  has  no  legal  consequences. 

3.3.3  Limitations  on  Time  and  Scope.  Numerous  countries  impose  time  limitations 
on  permissible  searches  of  homes.  In  Morocco,  searches  must  be  conducted  between  5:00 
a.m.  to  9:00  p.m.  Searches  are  permitted  during  similar  hours  in  Germany  and  in  Russia, 
excq)t  for  cases  that  tolerate  no  delay.  In  Turkey,  for  a  search  at  night,  them  must  be  a 
flagrant  delict  such  that  delay  is  deemed  to  be  di^vantageous,  or  the  search  must  be  made 
to  ^rprehend  a  person  who  escaped  while  in  custody.  In  Brazil  and  Iran,  searches  must  take 
place  during  the  day,  except  in  extraordinary  cases  or  with  the  owner’s  consent.  In  France, 
a  home  search  can  only  be  conducted  between  6:00  a.m.  and  9:00  p.m.,  but  a  search  started 
during  the  day  may  continue  into  the  night.  Article  59,  paragraph  2  of  the  Code  of  Criminal 
Procedure,  provides  for  exceptions  and  broadens  the  pomissible  timing  of  a  search  and 
seizure  in  specified  circumstances. 

Only  a  few  countries  specifically  limit  what  may  be  searched  within  the  home.  In  Mexico, 
the  judicial  order  must  clearly  idoitify  the  objects  to  be  seized  which  constitutes  the  express 
limits  of  the  search.  More  typical  is  Czechoriovakia  which  allows  searches  anywhmc,  any 
time,  within  a  home  so  long  as  the  search  is  properly  authorized. 

3.3.3.3  Forced  Entir.  Some  countries  explicitly  permit  forced  entry  in  the  event  that 
the  home  owner  denies  access.  In  Brazil,  the  law  provides,  on  condition  that  the  owner  or  a 
neighbor  observes  the  search,  that  "the  door  shall  be  broken  into  and  the  entrance  shall  be 
forced;  the  use  of  force  will  be  permitted  against  things  existing  within  the  house  for  the 
discovery  of  what  is  being  demanded."  This  applies  only  during  the  day.  If  force  must  be 
used  at  night,  notice  must  be  given  to  the  inhabitant.  If  this  notice  is  not  answered,  all  exits 
may  be  guarded  until  daylight  when  the  doors  may  be  broken  down.  In  Iran,  forced  entry  is 
permitted  so  long  as  a  representative  of  the  prosecutor  is  present.  In  Czechoslovakia, 
physical  force  may  be  us^,  if  necessary,  in  a  search  punuant  to  the  Code  of  Criminal 
Procedure  but  not  for  administrative  inspections. 
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3.3.4  Waiver  and  Consent. 


In  all  countries,  individuals  may  waive  some  of  their  rights.  Property  rights  may  always  be 
waived.  The  right  against  unlawful  search  and  seizure  can  be  waived  by  the  subject 
acquiescing  to  the  search.  In  Chile,  waiver  of  rights  is  specified  in  the  Civil  Code  article  12. 
The  right  to  refuse  inspection  of  premises,  body  searches,  or  medical  tests  may  be  waived. 
However,  the  tight  not  to  testify  under  oath  cannot  be  waived  lest  those  who  refuse  to  waive 
rights  be  adversely  compared  to  those  who  waive.  In  Greece,  a  person  can  consent  to  an 
inspection  of  a  facility;  however,  if  s/he  later  objects  to  the  inspection,  it  may  not  continue 
without  judicial  authority. 

In  the  United  Kingdom  and  Hungary,  consent  to  a  home  search  requires  a  written  waiver. 
Furthermore,  waivers  that  are  too  broad  or  aq)ply  regardless  or  circumstances  are  not 
allowed.  In  Brazil,  individual  rights  may  be  waived,  including  the  right  to  privacy,  but 
silence  cannot  signify  a  waiver.  In  Iran,  the  victim’s  consent  extinguishes  the  illicit  character 
of  an  infraction  of  liberty,  a  violation  of  his/her  private  domain  including  the  home,  or  even 
the  disclosure  of  professional  secrets.  In  Mexico,  rights  can  be  waived;  oth^wise,  evidence 
from  a  search  that  contravenes  legal  restrictims  is  inadmissible. 

In  all  nations,  the  procedure  for  waiver  mast  demonstrate  voluntariness.  Howeym*,  in  some 
countries  such  as  fodia,  Israel,  and  Chile,  no  formal  process  or  requirement  exists  for 
waiver.  In  Egypt,  waiver  can  be  either  implicit  or  explicit;  if  the  accused  did  not  object  to 
the  violation  of  a  right,  s/he  is  deemed  to  have  waived  that  right.  In  Turkey,  consent  is  valid 
when:  1)  a  person  has  capacity  to  consent;  2)  consent  is  disclosed;  and  3)  the  intrusion  is 
committed  within  the  scope  of  the  consent.  Consent  given  after  a  right  has  been  violated  will 
not  release  the  public  official  of  criminal  liability,  but  it  will  extinguish  the  individual’s  right 
to  sue. 


3.4  administrauve  inspections  of  commercial  facilities. 

In  nearly  all  countries  surveyed,  entrepreneurial  activity  is  a  privilege  rather  than  an 
endtlemoit.  There  is  no  inherent  freedom  of  enterprise;  all  rights  and  freedoms  exercised  by 
entities  are  received  from  the  state  through  the  regulatory  process.  In  most  states, 
enterprises  are  regulated  both  according  to  thdr  type  of  activity  and  to  their  corporate  status. 
No  state  surveyed  grants  such  rights  and  freedoms  to  legal  entities  without  qualifications  or 
limitations.  Thus,  a  state’s  power  over  licensed  entities  is  considerably  greater  in  these 
nations  than  where  all  legal  entities  share  a  priori  the  same  basic  rights  as  natural  persons 
that  can  be  limited  under  defined  circumstances,  but  not  eliminated. 

3.4.1  Extension  of  Privacy  Rights  To  Legal  Entities. 

Nearly  all  surveyed  nations  provide  that,  for  purposes  of  iq>plying  constitutional  rights, 
commercial  entities  are  ’’legal  persons"  which  entitles  them  to  the  law’s  protections.  Yet, 
some  countries  such  as  Greece,  Israel,  United  Kingdom,  and  Iran,  limit  the  applicable  rights 


30 


of  commercial  entities  to  those  which  are  not  inherently  pnsonal  in  nature  (i.e.,  a  right  to 
dignity,  honor,  and  possibly  the  right  to  privacy).  One  variant  is  found  in  Mexico  where 
individual  rights  are  conferred  upon  "legal  persons''  only  to  the  extent  that  they  are  necessary 
to  protect  the  rights  of  individuals.  Similarly  in  Germany,  non-natural  persons  cannot  be 
holders  of  fundamental  rights  except  where  these  entities  assist  natural  persons  to  realize 
their  rights.  In  Greece,  some  scholars  and  courts  opine  that  privacy  rights  accorded  to 
homes  do  not  extend  to  regulated  industries,  large  Victories,  or  industrial  units;  the  reporter 
does  not  agree  \iith  this  view. 

The  most  notable  exception  to  the  general  rule  is  India  where  fundamental  rights,  intended  to 
limit  state  power,  apply  only  to  individuals.  Commadal  entities  do  not  have  constitutional 
rights,  except  for  the  right  against  sdf-incriminaticm.  Rights  extend  only  to  individuals  and 
in  some  instances  only  to  citizens.  In  Italy,  commercial  entities  only  enjoy  the  right  to  hold 
property. 

Only  a  few  countries  grant  government  facilities  the  same  protections  as  persons  or  private 
entities.  In  Morocco,  government  entities  have  the  same  rights  as  other  legal  persons.  In 
Iran,  government  or  municipal  agencies  are  considoed  l^al  persons.  In  China,  corporations 
with  limited  liability  and  collectively  owned  enterprises  are  l^al  persons  and  are  accorded 
constitutional  rights. 

In  nations  where  state-owned  facilities  enjoy  some  rights,  those  rights  usually  are  not 
inherently  personal  in  nature.  For  instance,  the  United  Kingdom,  Czechoslovakia,  and  Italy 
do  not  extend  the  right  against  compelled  self-incrimination  to  government  facilities  because 
that  right  can  only  sqrply  to  natural  persons.  Chile  affords  govemmmt  facilities  the  full 
enjoyment  of  the  right  against  uiueasonable  search  and  seizure,  but  the  right  to  hold  property 
is  inapplicable  since  the  government  cannot  expropriate  property  from  itself.  In  Bra^, 
government  facilities  may  or  may  not  share  the  same  rights  as  legal  persons  depending  on  the 
nature  of  the  affected  right.  Finally,  Mexico  represents  a  hybrid  of  this  formulation: 
persons  at  government  entities  enjoy  the  full  complement  of  individual  rights. 

3.4.2  Separate  Regulation  of  Administrative  Inspections. 

Many  countries  have  established  a  system  of  administrative  courts  sq)arate  from  the  civil  and 
criminal  court  system.  The  administrative  courts,  consisting  of  all  tribunals  leading  up  to  the 
equivalent  of  the  French  "Conseil  d’Etat,”  review  acts  of  administrative  officials  (or  the 
police  acting  in  an  administrative  capacity).  By  contrast,  the  acts  of  "judicial  police"  are 
subject  to  the  jurisdiction  of  the  prosecutor  and  the  courts  in  aU  legal  matters  going  up  to  the 
equivalent  of  the  French  "Cour  de  Cassation."  These  two  hierarchies  are  independent  of  one 
another,  except  where  a  Conseil  d’Etat  decision  bears  upon  an  issue  within  the  competence  of 
the  Cour  de  ^sation  which  has  the  final  and  controlling  authority.  In  many  legal  systems, 
however,  executive  branch  decisions  may  not  be  reviewable.  Since  the  executive  branch  will 
authorize  most  C^C  implementation  measures,  there  may  be  no  review  of  such  measures 
except  by  a  lawsuit  alleging  an  abuse  of  power  or  discretion. 
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Most  nations  t^ly  this  dual  system  to  distinguish  'administrative*  inspections  from  'penal 
or  judicial*  inspections.  For  example,  Moroccan  law  provides  for  separate  administrative 
and  judicial  police.  The  primary  objective  of  the  administrative  police  is  to  prevent 
violations  of  administrative  regulations.  The  judicial  police,  by  contrast,  intervene  after  a 
crime  is  committed.  The  extoit  of  the  investigators’  powers  varies  depending  on  the  task’s 
nature  and  goals.  German  law  also  recognizes  a  distinction  between  'criminal*  and 
'administrative*  enforcement,  but  administrative  enforcement  may  be  subdivided  into  a 
regime  to  prevent  dangers  tom  occurring  and  one  which  deflects  threats  that  have  already 
materialized. 

Of  the  nations  that  distinguish  between  these  two  types  of  inspections,  most  agree  that 
administrative  inspections  are  less  restricted  and  must  satisfy  fewer  prerequisites.  In  Mexico, 
criminal  searches  face  more  l^al  obstacles  dian  administrative  inspecticMis  which  serve  the 
public  interest.  Similarly  in  Czechoslovakia,  criminal  investigations  of  premises  are  distinct 
tom  administrative  searches  for  the  purpose  of  inspection  and  control.  The  form^  are 
subject  to  far  more  detailed  regulations  than  the  latter.  Physical  force  may  be  used,  if 
necessary,  in  a  search  pursuant  to  the  Code  of  Criminal  Pnxedure  but  not  for  administrative 
inspections.  Administrative  inspections  cannot  interfere  with  the  rights  of  individuals  to  the 
same  extent  as  criminal  investigations.  In  Brazil  and  Italy,  the  scope  of  official  discredmi  is 
broader  for  administrative  inspections  than  for  prosecutorial  inspections.  France  follows  this 
general  rule;  however,  whether  administrative  inspections  which  have  non-crimiiud  sanctions 
must  obey  the  same  conditions  and  guarantees  as  criminal  inspections  is  unclear. 

A  typical  distinction  between  these  two  t>pes  of  inspections  is  that  most  countries  grant  more 
intrusive  powers  to  criminal  inspectors.  %yptian  law  distinguishes  between  inqrections  for 
penal  purposes  and  those  that  monitor  complirmce  with  health  and  safety  standards.  A  search 
to  seize  criminal  evidence  encompasses  both  a  place  and  its  contents.  Administrative 
searches  are  limited  to  physical  entry  of  a  site  to  esamine  its  interior  without  scrutinizing  its 
contents.  Entry  by  administrative  agents  is  not  an  investigative  act,  but  is  limited  to 
activities  necessary  to  monitor  compliance  with  the  law.  In  Hungary,  criminal  investigations 
have  more  serious  consequences  thw  administrative  inspections.  The  former  are  more 
intensive,  and  inspectors  have  more  discretionary  authority;  however,  more  rights  are 
guaranteed. 

Russia  and  Chile  are  somewhat  unique.  The  Russian  Code  on  Administrative  Transgressions 
does  not  distinguish,  with  respect  to  the  scope  of  inspectors’  powers,  between  collecting 
criminal  evidence  and  monitoring  compliance  with  prescribed  standards.  The  permissible 
scope  of  inspection  is  the  same,  but  administrative  officials  generally  are  not  authorized  to 
initiate  criminal  proceedings.  In  Chile,  there  are  no  formal  distinctions  between  the  nature  of 
judicial  and  administrative  inspections,  their  scope,  and  the  discretion  of  inspectors,  but  the 
rules  for  performing  each  type  of  inspection  are  different. 
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3.4.3  Purposes  for  AdministratiTe  Inspections. 

Various  justifications  exist  for  subjecting  industries  to  administrative  searches.  The  most 
often  cit^  justifications  include  the  promotion  of  public  health,  taxation  and  fiscal  matters, 
safety,  security,  and  morality.  In  Morocco  and  Greece,  inspections  verify  compliance  with 
laws  protecting  labor  conditions.  Several  countries  allow  inspections  of  commmrial  facilities 
to  prevent  fraud  in  trade.  Brazilian  authorities,  mcercising  the  state’s  police  power  without 
judicial  intervention,  may  routinely  inspect  any  l^al  person  engaging  in  commercial  activity. 
In  Egypt,  almost  all  industries  are  subject  to  nummous  r^ulatory  inspections  for  various 
purposes,  including  monitoring  and  supervising  the  correct  execution  and  compliance  with 
the  laws.  In  Turkey,  all  industries  operating  undo-  the  authority  of  a  permit  are  subject  to 
warrantless  inspections  which  can  re^t  in  the  withdrawal  of  the  permit  at  any  time.  Israel, 
Turkey,  and  Brazil  recognize  a  right  to  commercial  activity  that  r^ulators  may  not  unduly 
interfere  with,  subject  to  a  broad  excq)tion  for  protection  of  public  health,  wdfare,  and  the 
ordre  public. 

As  cited  by  Chile,  Egypt,  Iran,  India,  Italy,  Morocco,  Mexico,  Turkey,  United  Kingdom, 
and  Jsqxm,  the  most  common  reason  for  admiiustrative  inspections  is  to  protect  public  health. 
The  Chilean  Code  on  Public  Health  empowers  health  authorities  to  inq)ect  any  place,  public 
or  private,  with  the  help  of  police  if  necessary.  Officials  may  regularly  inspect  anywhme 
radioactive  materials,  chemical  substances  and  pharmaceuticals  are  manufactured,  stocked,  or 
handled.  Judicial  redress  is  available  only  when  jy^licable  r^ulations  are  not  properly 
observed.  In  Iran,  public  health  regulations  authorize  the  Organization  of  Public  Health 
agents  to  inspect  all  public  facilities,  from  medical  centers  to  places  of  public  accommodation 
such  as  restaurants.  In  India,  the  Factories  Act  renders  aU  l^al  entities  subject  to  routine 
health  and  safety  inspections.  In  Japan,  the  Food  Sanitation  Law  authorizes  searches  of 
businesses  to  inspect  food  and  apparatus. 

Industries  that  pollute  or  impact  the  environment  are  widely  subject  to  r^ulation  and 
inspection.  In  Russia,  pursuant  to  a  recently  enacted  law  "On  ^vironment  Protection,”  all 
industries  are  subject  to  regulatory  inspections.  Specially  authorized  state  bodies  of  the 
Russian  Federation  in  charge  of  environmental  protection  have  full  authority  to  monitor 
compliance.  In  India,  the  Environment  Protection  Act  of  1986  authorizes  scheduled  and 
unscheduled  inspections  of  all  establishments.  Mexico’s  recently  enacted  General  Law  on  the 
Ecological  Equilibrium  and  Protection  of  the  Environment  provides  broad  authorization  to 
conduct  inspection.  While  the  procedures  for  conducting  such  inspections  are  set  out  in 
detail,  their  frequency  is  unlimited,  there  is  no  requirement  of  a  judicial  order,  and  the 
owner  of  the  fa^ty  is  under  an  obligation  to  allow  access  to  the  places  subject  to  inspection. 
In  the  United  Kingdom,  the  Environmental  Protection  Act  of  1990  confers  broad  powers  on 
inspectors  to  enter  premises  at  any  reasonable  time.  Upon  entry,  an  inspector  may  perform 
necessary  operations,  including  requiring  persons  to  give  information. 

Numerous  countries  require  inqrections  of  facilities  that  handle  hazardous  substances. 

Brazil’s  Ministry  of  the  Army  oversees  regulation  of  industries  that  trade  in  controlled 
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substances,  chemicals,  and  wariike  material.  Similarly,  Chile  r^ulates  radioactive  materials, 
toxic  and  hazardous  wastes,  chemical  labs,  pharmaceuticals,  and  narcotics.  In  Japan,  Article 
68,  Paragraph  S  of  the  Nuclear  Substance  and  Nuclear  Reactors  Control  Law,  envies 
international  inspectors  in  the  presence  of  Japanese  officials  to  enter  business  entities  to 
inspect  books  and  records,  ask  questions  of  personnel,  and  collect  samples. 

Notably,  industries  related  to  arms  production  and  defense  may  be  subject  to  inspections.  In 
Czechoslovakia,  a  special  control  regime  govmns  technologies  and  chemicals  us^  in  the 
production  of  chemical  weapons.  The  regime  controls  the  import,  export,  and  other 
treatment  of  these  technologies  and  chemicals  as  well  as  their  disposal,  sale,  movemoit, 
change  in  use,  and  liquidation.  It  is  illt^  to  import  controlled  goods  that  are  to  be  used  for 
military  purposes;  exports  are  also  under  the  regime’s  control.  Customs  agencies  conduct 
on-site  inspections  to  ensure  that  the  control  r^ime  is  followed.  In  Iran,  arms  or  defense 
industries  are  subject  to  strict  controls  due  to  their  national  security  implications.  In  Italy,  a 
1931  statute  permits  warrantless  inspections  of  "homes  or  government  or  privately-owned 
facilities"  to  search  for  "chemical  weapons."  In  the  United  Kingdom,  facilities  producing 
biological  weapons  and  radioactive  materials  are  subject  to  inspection,  as  are  nuclear  power 
facilities.  Israel  also  exercises  tight  control  over  CWC-related  industries.  Turkey  regulates 
industries  that  produce  weapons  and  munitimis. 

3.4.4  Legislative  Authorization  for  Administrative  Inspections. 

Most  states  have  enacted  explicit  statutes  empowering  agencies  to  conduct  administrative 
inspections,  although  lutionid  constitutions  ^icaUy  do  not  specify  a  requirement  that 
inspections  be  so  authorized.  In  Greece  and  Turkey,  It^islation  must  d^mit  the  conditions 
and  procedures  for  a  search  or  seizure  at  a  facility  and  enumerate  inspectors’  powers.  India 
explicitly  requires  a  statute  to  authorize  a  search  and  seizure.  In  Italy,  inspections  for  health, 
safety,  economic,  or  fiscal  reasons  must  be  authorized  by  statute.  Mexican  law  specifies 
administrative  procedures  that  provide  constitutional  protections  comparable  to  those 
applicable  to  home  searches.  In  Turkey,  legislation  must  enumerate  the  powers  vested  in 
inspectors  and  must  set  out,  in  detail,  die  procedures  to  be  followed. 

France  is  noteworthy  for  the  degree  of  constitutional  specification  iq>plicable  to  administrative 
inspection  schemes.  According  to  article  66  of  the  Constitution,  a  law  authorizing 
inspections  must  provide  that:  (1)  the  magistrate  empowered  to  authorize  the  search  cannot 
do  so  without  a  special  ordinance,  (2)  the  magistrate  must  review  the  nature  of  the  requested 
search,  (3)  the  search  must  take  place  in  the  presence  of  an  officer  of  the  judicial/legal 
police,  (4)  this  magistrate  can  terminate  the  search  at  any  time,  which  implies  the  right  of 
review. 

In  a  few  countries,  there  exist  no  a  priori  standards  ~  inspections  are  authorized  on  an 
industry-by-industry  basis.  In  the  United  Kingdom,  inspection  of  a  government  owned 
facility  ne^  not  be  authorized  by  legislation;  however,  inspection  of  private  industry  must 
have  statutory  sanction.  In  Israel,  only  the  terms  of  the  authorizing  legislation  define  the 
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scope  of  iiiq)ections.  In  Japan,  there  is  no  unifcnm  statute  which  details  specific 
administrative  inspection  procedures.  Therefore,  each  administrative  statute  sets  the 
procedures  to  govern  their  particular  actions. 

In  most  countries,  regulatory  statutes  specify  some  procedures  that  inspectors  must  observe 
in  conducting  authorized  activities.  Greek  laws  give  inspectors  a  broad  range  of  authority 
but  strictly  require  inspectors  to  protect  trade  secr^.  Moroccan  law  authorizes  inspectors  to 
enter  establishments  f^y  without  prior  notice,  but  authorizes  a  judicial  remedy  for  injuries 
in  the  event  that  inspectors  exceed  Aeir  delegated  powers.  In  Italy,  law  enforcement 
personnel  have  broad,  nearly  unfettered  discretion  for  administrative  inspections  of 
commercial  facilities  for  mattere  concerning  health  or  safety.  In  Egypt,  since  administrative 
inflections  do  not  violate  individual  liberties,  rights  to  privacy,  nor  the  sanctity  of  homes, 
the  administrative  authority  has  discretionary  power  to  determine  when,  where,  or  whom 
might  be  inspected.  In  Japan,  the  Supreme  Court  has  held  that  when  an  administrative 
statute  does  not  enumerate  the  scope,  degree,  time,  and  place  of  questioning  and  inf)ection, 
it  is  within  the  inspector’s  reasonable  discretion. 

In  Czechoslovakia,  the  criteria  for  administrative  inftections  are  defined  in  the  Qmstitutional 
Charter  and  the  Code  of  Administrative  Procedure: 

(1)  Administrative  enforcement  must  be  provided  for  by  law  and  not  exceed  the 
limits  and  restrictions  on  fiuidaimatal  rights  and  liberties  set  out  in  the 
Charter; 

(2)  Administrative  enforcement  must  be  proportional  to  the  protected  interest  and 
the  goal  pursued;  and 

(3)  The  principle  of  least  restrictive  means  applies:  the  administrative  body  must 
use  the  most  moderate  means  of  enforcement  possible  to  achieve  the  ends 
sought. 

In  a  few  states,  legislation  must  specify  rqtpropriate  procedures  if  the  inspections  it  authorizes 
may  transgress  the  rights  of  inspectees.  In  CMe,  the  nporta  believes  t^  the  Constitution 
gives  the  legislature  broad  authority  to  limit  fundamental  rights.  The  inspection  procedures 
set  out  in  the  statute  authorizing  the  inf)ection  must  be  strictly  followed.  The  owner  must 
have  notice  and  the  opportunity  to  be  present;  the  inspection  must  create  the  least  possible 
disturbance;  a  record  must  be  made  of  the  procedure;  a  list  of  objects  seized  must  be  made; 
and  a  receipt  for  such  given  to  the  owno*.  Failure  to  comply  witti  the  procedures  has  the 
same  consequences  as  failure  to  adhere  to  a  judicial  order  in  the  criminal  context;  the 
inspectee  has  a  right  to  a  legal  remedy  for  any  injury. 

A  few  countries  require  less  oversight  of  administrative  agencies.  In  Brazil,  agencies  are 
empowered  to  enact  their  own  regulations  and  sanctions  without  action  by  congress  if  a 
statute  so  authorizes.  Similarly  in  China,  the  Stare  Council  may  issue  a  documoit  as  notice 
of  commencement  of  inspections  and  organize  inspection  teams  to  execute  that  decision. 
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3.4.5  Initiating  Inspections  of  Commercial  Facilities. 


The  detomination  of  when  and  which  commercial  facilities  are  to  be  inspected  differs  from 
country  to  country.  Some  nations  restrict  the  timing  and  fluency  of  inspections.  Some 
impose  warrant/notice  requirements  that  r^ulate  the  discretion  of  inspectors. 

3.4.5.1  Timiny  and  Frequenev  of  Insnegtlnn.  In  most  of  the  countries  surveyed, 
administrative  officials  determine  the  frequency  of  inspections.  In  the  United  Kingdom,  the 
inspectorate  develops  a  general  enforcement  plan  based  on  the  regulated  industry’s  conduct. 
However,  the  inspectors  themselves  determine  the  frequency  of  the  inspections.  In  France, 
the  Constitution,  laws,  decrees,  and  jurisprudence  determine  who  can  carry  out  a  search  and 
seizure,  its  place,  its  time,  and  the  meth^  used.  In  Morocco,  police  ofRcas  and  agents 
commissioned  by  the  Ministry  of  Public  Works  ate  authorized  to  enter  establishments  at  any 
time  to  make  any  observations  they  deem  necessary.  In  Egypt,  the  administrative  authority 
determines  where  and  when  inspections  will  take  place.  The  statutory  authority  in  India  is 
likewise  responsible  for  determining  the  frequency  of  inspections. 


In  many  countries,  inflections  may  be  conducted  at  almost  any  time.  A  Greek  statute 
authorizes  anywhere,  anytime  inspections  of  a  r^;ulated  fEunlity.  China  also  authorizes 
inspections  for  any  purpose,  at  anytime,  of  state-owned  or  collectively-owned  enterprises.  In 
Italy,  health  and  labor  inspections  can  be  conducted  anywhoe,  anytime.  Turkey  permits 
inspections  of  regulated  industries  when  necessary.  Somewhat  di^ctive  is  Iran,  where 
inspections  may  not  be  conducted  at  night  nor  without  the  owner’s  presence. 


3.4.5  J  Warrant/Noticc  Reouiremeirts.  In  some  countries,  an  inspection  cannot 
proceed  without  a  warrant  or  order.  In  France,  a  search  and  seizure  must  be  supervised  and 
authorized  by  a  judge  only  if  it  threatens  an  individual’s  liberties.  The  French  reporter 
expressed  concern  at  the  possibility  of  warrantless  verification  inspections  that  infringe 
citizens’  constitutional  right  to  privacy  finding  it  absolutely  impossible  to  reconcile  with 
constitutional  protections.  Therefore,  the  CWC  should  be  amended  to  include  a  requirement 
that  nonconsensual  inspections  be  authorized  by  a  warrant  and  conducted  in  the  presence  of  a 
judicial  police  officer. 


In  some  countries  where  a  warrant  is  required,  however,  such  document  need  not  be  ordered 
by  a  court.  Morocco  requires  strict  adherence  to  the  order  authorizing  the  inflection  of 
private  and  state-owned  facilities,  but  this  order  fiparently  need  not  be  issued  by  a  court. 
Czechoslovakia  also  requires  a  warrant  that  may  he  issued  by  a  prosecutor  or  investigator. 
An  administrative  inspection  in  Russia  may  proved  at  the  discretion  of  the  inspector  or 
procurator  but  does  not  require  a  warrant  or  judicial  authorization.  In  India,  administrative 
inspections  may  be  authorized  by  competent  administrators  but  do  not  require  judicial 
authorization.  In  Mexico,  inspectors,  to  secure  a  warrant  from  a  ’competent  authority,” 
must  specify  the  places  to  be  searched  and  items  to  be  seized.  If  an  inspection  is  to  take 
place  in  a  public  building,  the  person  in  charge  of  the  building  must  be  notified  at  least  an 
hour  in  advance,  except  in  emergencies. 
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In  some  countries,  a  wanant  is  required  only  in  limited  dicumstances,  or  is  generally 
required  but  subject  to  numerous  exceptions.  In  Egypt,  a  warrant  is  required  only  if  an 
inflection  is  int^ed  to  discover  evidmce  of  a  crime.  In  Israel,  a  warrant  may  te,  and 
oftm  is,  legislatively  required  unless  there  is  a  real  possibility  that  obtaining  a  wanant  would 
frustrate  the  aim  of  the  search.  In  the  United  Kingdom,  whe^er  a  wanant  or  judicial 
permission  is  necessary  depends  entirely  on  the  l^slation  authorizing  the  inspection. 
Moreover,  ”on-the-fK)t”  inspections  may  proceed  without  prior  legal  or  administrative 
proceedings.  In  Japan,  there  is  no  genual  warrant  requirement  for  administrative 
inspections.  However,  a  warrant  may  be  required  under  cutain  circumstances  (e.g.,  when 
the  administrative  inspection  could  le^  to  a  criminal  investigation). 

In  many  countries,  no  warrant  is  required  if  the  inf)ected  party  is  given  notice  and/or  can 
refuse  the  inf)ection.  In  Turkey,  authorized  persmnel  can  coquet  inf)ections  of  licensed 
industries  without  judicial  permission.  No  advance  notice  is  required  because  it  would  defeat 
the  inspection’s  purpose.  However,  inspections  of  "public  organizations"  and  unlicensed 
businesses  require  an  order  for  inspection  issued  by  the  "government."  As  a  result,  where 
there  is  no  warrant,  the  facility  has  the  constitutional  right  to  refuse  the  inspection.  In 
Hungary,  the  public  prosecutor  is  empowered  to  inspect  documents  and  premises  to 
determine  an  enterprise’s  compliance  with  statutes  and  r^ulations.  The  R^istration  Court 
and  professional  associations  also  determine  compliance  with  relevant  standards.  No  warrant 
is  required  if  there  is  just  cause,  but  notice  is  required  unless  it  would  frustrate  the  purpose 
of  the  inspection.  In  Chile,  a  court  decree  is  necessary  to  perform  most  searches.  However, 
a  decree  of  the  health  authority  suffices  to  order  administrative  searches  and  seizures  of  anv 
closed  building  or  place  so  long  as  "just  cause*  justifies  the  inftection.  The  owner  must 
have  notice  of  an  inspection  and  the  opportunity  to  be  present  during  the  search.  If  no  one  is 
present,  written  notice  of  the  inspection  must  te  left.  In  additimi,  minimal  notice  to  local 
authorities  should  precede  a  "surprise"  inf>ecti(Hi. 

In  a  few  countries,  a  wanant  is  not  necessary  to  conduct  an  administrative  inspection.  In 
China,  it  is  not  necessary  to  obtain  a  warrant,  judicial  permission,  or  follow  legal  or 
administrative  procedures.  In  Iran,  the  official  responsible  for  inf)ections  can  conduct  them 
without  a  warrant  when  s/he  deems  aqrpropriate.  In  Greece,  no  warrant  is  required  to 
conduct  administrative  inspections,  but  there  must  be  reasonable  cause  or  suspicion  to  believe 
the  facility  is  subject  to  regulation.  Inspectors  must  present  an  identity  card  before  initiating 
an  inspection. 

3.4.6  Carrying  Out  Inspections. 

Once  an  inspection  is  officially  authorized,  it  must  be  carried  out  according  to  proper 
procedures.  Proper  inspection  procedures  in  the  surveyed  nations  include  requirements  as  to: 
participants  in  inspections,  questioning  of  persotuiel  at  inspected  locations,  searches  of 
documents  and  commercial  records,  areas  that  are  considered  "off-limits,"  and  ptx>cedures 
defrning  when  property  can  be  seized  during  an  inspection. 
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3.4.6.1  Particinante  in  Inmections.  Inspections  must  be  officially  supervised  in  most 
countries.  In  Egypt,  administrative  inspectors  assume  the  role  of  judicial  police  officers  and 
may  enter  facilities  to  verify  compliance  with  the  law.  In  Greece,  a  judici^  officer  must 
accompany  inq)ectors  in  cases  where  the  facility  owner  refuses  to  consent  to  an  inspection. 

In  all  other  cases,  it  is  unclear  whether  regulatory  inspections  require  the  presence  of  a 
judicial  officer.  In  Hungary,  the  public  prosecutor  monitors  adherence  of  private  facilities  to 
regulations.  In  Chile,  if  the  health  officials  so  request,  the  police  must  assist  in  health 
inspections  by  following  the  authorizing  decree.  The  police  may  assist  with  inspections  in 
Mexico  if  requested.  In  Brazil,  the  administration  can  demand  the  assistance  of  the  public 
force  in  order  to  verify  compliance  with  its  r^ulations.  In  France,  an  administrative  search 
must  be  judicially  controlled  through  the  participation  of  a  police  officer  or  magistrate. 

Also,  article  57  of  the  Code  of  Criminal  Procedure  details  what  witnesses  must  be  present. 

3.4.6.2  fhiftstinniny  nf  Personnel.  The  Greek  statute  authorizes  administrative 
inspectors  to  question  personnel.  In  Czechoslovakia,  persons  at  "controlled”  facilities  must 
give  necessary  oral  or  written  information  and  explan^ons.  However,  a  conflict  may  occur 
between  the  right  of  inspectors  to  request  explanations  from  a  "controlled"  facility's 
employees  and  the  constitutional  right  against  self-incrimination.  While  potential  offenders 
do  not,  as  a  rule,  refuse  to  testify,  this  conflict  cannot  be  resolved  under  current 
constitutional  doctrine.  In  Hungary,  admini^rative  agents  may  ask  for  information  from  the 
facility  owners  and  their  representatives.  In  Japan,  an  administrative  statute  can  authorize 
the  inspector  to  question  personnel.  For  example,  under  the  Fire  Service  Law,  the  fire 
inspector  is  authorized  to  order  a  penxxi  concerned  to  submit  information  or  request  him/her 
to  make  a  rqxnt  so  long  as  the  need  for  the  information  is  balanced  with  the  interests  of  the 
person  subjected  to  questioning. 

3.4.6.3  Insnertions  of  nocument<  and  Gommeraifll  Records.  Documents,  books, 
and  records  can  all  be  inspected  under  the  Greek  statute.  Samples  can  also  be  taken.  In 
Hungary,  the  public  prosecutor  is  entitled  to  inspect  documents  during  inspections  in  order  to 
verify  compliance  with  regulatory  norms.  SampUng  is  allowed  in  Italy.  In  Russia,  the  right 
to  inspect  documents  is  reserved  only  for  tax  inspection.  In  Js^ran,  as  above,  an 
administrative  statute  can  authorize  the  inspections  of  documoits  and  commercial  records. 

For  example,  under  the  Food  Sanitation  Law,  an  inspector  can  inspect  not  only  the  business 
installation  but  also  its  records  and  books.  In  Czechoslovakia,  inspectors  may  enter  premises 
and  review  necessary  documents  and,  in  excq>tional  cases,  secure  original  documoits  and 
take  samples  of  products  or  goods.  However,  a  new  statute  limiting  law  enforcement 
personnel  specifies  that  regulatory  inspectors  cannot,  unless  statutorily  authorized:  1) 
eavesdrop  or  wiretap;  2)  stop  and  open  mail;  3)  seize  things  or  take  samples;  4)  conduct 
"personal”  searches;  and  5)  search  vehicles.  In  addition,  inspection  of  ^ilities  that  contain 
State  secrets  may  be  conducted  only  by  persons  authorized  to  learn  such  secrets. 

3.4.6.4  Areas  of  a  Business  Considered  "Private*  and  Off  limits  To  Inspectors. 

In  Egypt,  an  officer's  right  of  entry  into  public  places  or  businesses  does  not  extend  to  areas 
that  are  not  open  to  the  public  (i.e.;  the  manager’s  bedroom).  Similarly,  officers  do  not  have 
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the  right  to  enter  at  times  when  the  business  is  not  open  to  the  public.  In  Iran,  the  area  of  a 
search  is  limited  by  the  requirements  and  subject  of  the  search  as  detomined  by  the  official 
who  orders  the  search.  In  Morocco,  public  places  like  restaurants,  cinemas,  and  night  clubs 
can  be  visited  when  they  are  open;  when  they  are  closed,  they  are  treated  as  private  homes. 
The  parts  of  these  establishments  that  are  clearly  reserved  for  personal  use  are  considered 
private. 


3.4.6.5  Pronertv  That  Mav  Be  Seized.  In  nearly  every  country,  the  scope  of  the 
search  defines  the  items  that  may  legitimately  be  seized.  For  example,  in  Morocco,  the 
objects  and  documents  likdy  to  serve  as  evidence  may  be  seized.  These  seized  objects  must 
be  maintained  intact  so  far  as  possible  for  their  owi^  or  Intimate  holders  to  reclaim.  In 
Japan,  the  administrative  statute  can  authorize  the  taking  of  samples.  For  example,  under  the 
Food  Sanitation  Law,  an  inspector  is  authorized  to  collect  samples  of  food,  ^rparatus, 
container-package  offered  for  sale  or  used  for  business.  In  France,  a  seizure  can  include  all 
objects  useful  to  demonstrate  the  truth  so  long  as;  (1)  the  objects  seized  are  inventoried;  (2) 
the  inventory  is  placed  under  seal;  and  (3)  the  articles  sdzed  and  the  inventory  are  taken  to 
the  court’s  storage  area. 

3.4.6.6  Consequences  of  Refusal*  to  Cooperate.  Failure  to  cooperate  with  an 
admiitistrative  inspection  can  cany  dvil  or  criminal  penalties.  In  Turkey,  resisting  a  state 
inspection  is  punishable  under  the  criminal  code  and  under  the  authorizing  legislation.  The 
Turkish  repo^  strongly  urges  penal  sanctions  for  diose  who  refuse  to  comply.  In  Egypt, 
all  commercial  industries  must  obtain  a  license  which  can  be  revoked  for  violi^on  of  the 
law.  In  Mexico,  the  owner  of  an  inspected  fadlity  is  "obligated*  to  allow  the  inspectors 
access  to  the  facility  and  to  the  information  they  s^,  but  not  to  confidential  industrial 
secrets.  In  Czechoslovakia,  an  unjustified  refill  to  give  necessary  oral  or  written 
information  may  be  grounds  for  a  fine.  In  Japan,  each  administrative  statute  details  the 
penalty  for  failure  to  comply  with  an  inspection.  For  example,  under  the  Food  Sanitation 
Law,  a  party  who  refuses  to  comply  may  be  subject  to  fines. 

3.5  LEGAL  REMEDIES  FOR  IMPROPER  INSPECTIONS. 

It  is  widely  agreed  that  courts  can  review  the  constitutionality  of  administrative  inspections. 
However,  the  legal  basis  for  a  suit  and  the  proper  tribunal  to  hear  it  vary  greatly.  In 
Czechoslovakia,  only  specifically  enumerated  state  organs  can  challenge  the  constitutionality 
of  administrative  inspe^on  laws  before  the  constitutional  court.  An  individual  may 
indirectly  challenge  an  administrative  law,  executive  decision,  or  other  exercise  of  public 
power  as  a  violation  of  the  constitution  or  an  intmnational  treaty  on  human  rights.  However, 
even  if  the  constitutional  court  recognizes  a  violation  of  rights  and  prohibits  the  intrusion, 
this  does  not  affect  the  validity  of  the  law. 

In  Chile,  an  administrative  inspection  cannot  be  challenged  on  general  constitutional  grounds, 
but  inspections  might  be  challenged  as  to  whether  they  comply  with  legal  formalities,  such 
as: 
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(1)  The  order  of  inspection  has  been  issued  by  an  authority  that  is  not  legally 
entitled  to  do  so; 

(2)  The  order  has  been  issued  by  a  proper  authority,  but  not  in  the  cases  and 
circumstances  set  forth  in  the  law,  or  it  has  acted  outside  its  field  of 
competence; 

(3)  The  inspection  has  actually  been  carried  out  without  observing  the  legal 
requirements  for  such  cases. 

In  Russia,  Articles  266-276  of  the  Code  of  Administrative  Offenses  allow  a  suit  against  the 
actions  of  inspectors.  The  Law  on  the  Manner  of  Appealing  in  Court  Against  Unlawful 
Actions  of  Officials  and  State  Bodies  Infringing  upon  the  Rights  of  Citizens  (1989)  empowers 
the  courts  to  review  the  actions  of  officials.  While  these  protections  do  not  explicitly  cover 
entities  other  than  perstms,  the  courts  sometimes  extend  them  to  private  commercial 
facilities.  In  China,  if  the  government’s  administrative  acts  exce^  the  authority  delegated  by 
the  NPC  or  the  SCNPC,  then  a  suit  for  abuse  of  power  can  be  brought. 

3.5.1  Iqjiuictive  Relief. 

An  injunction  is  a  court  order  prohibiting  someone  from  doing  some  q)ecified  act  or 
commanding  someone  to  undo  some  wrong  or  injury.  Injunctions  are  unique  to  common  law 
systems.  In  civil  law  systems,  an  equivalent  land  of  relief  may  be  obtain^  by  having  a 
court  annul  or  provisionally  suspend  the  operation  of  administrative  act  or  order.  For 
simplicity’s  sate,  the  term  "injunction”  refers  to  any  judicial  order  to  stop  an  activity. 

In  some  of  the  countries  surveyed,  an  injunction  may  be  issued  to  prevent  an  administrative 
inspection.  In  Israel,  an  injunction  is  allowed  as  long  as  there  is  no  law  that  prohibits  it.  In 
Chile,  un  injunction  can  only  be  issued  before  an  inspection  occurs;  injunctive  relief  can  not 
qrply  to  an  entire  program.  In  Japan,  the  Administrative  Litigations  Law  allows  a  party  to 
a^  that  an  inspection  be  revoted  and  suspended.  In  France,  a  legal  judge  and  a  properly 
authorized  administrative  judge  can  stop  an  inspection,  declare  it  illegal,  neutralize  its 
effects,  or  compensate  for  any  damages.  In  Germany,  as  soon  as  an  objection  or  a  suit  is 
filed  before  an  admiiustrative  authority,  administrative  opmtions  are  automatically 
suspended,  subject  to  three  exceptions:  (1)  where  the  activity  is  immediately  enforceable  in 
the  public  interest,  (2)  where  a  federal  law  so  provides,  or  (3)  where  police  enforcemmt 
cannot  be  delayed.  Yet,  even  these  excq)tions  may  be  judicially  reviewed,  and  a  court  may 
enjoin  execution  of  an  administrative  act. 

A  number  of  coimtries  recognize  an  abstract  right  to  an  injunction,  but  to  grant  an  injunction 
would  be  impractical  in  the  CWC  context.  In  Czechoslovakia,  under  Article  6  of 
constitutional  law  no.  91/1991  sb.,  the  constitutional  court  can  issue  an  injunction  against  an 
inspection  which  threatens  an  individual’s  rights.  However,  a  Czech  court  could  not 
practicably  issue  an  injunction  against  a  CWC  inspection  given  the  CWC  inspection’s  short 
period  of  notification  and  conduct.  Similarly  in  Turkey,  if  any  inspection  infringes  any  right, 
the  injured  person  or  enterprise  may  ask  the  Administrative  Court  to  suspend  or  annul  the 
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inq;)ection  wanant.  The  inspection  can  be  enjoiiwd  if  it  will  cause  damage  that  would  be 
impossible  or  difficult  to  indemnify.  However,  this  type  of  injury  is  hard  to  foresee,  and 
therefore,  the  injunction  will  not  be  granted  in  the  vast  m^ority  of  cases. 

In  Iran,  the  only  way  to  prevent  an  administrative  inspection  is  by  appeal  to  the  Court  of 
Administrative  Justice  (CJA).  The  conditions  for  such  an  appeal  are  as  follows:  (1)  the 
public  authority  must  issue  a  warning  concerning  the  inspection;  and  (2)  the  enterprise  must 
have  time  to  address  the  CJA  and  request  its  intervention.  Normally,  however,  this  process 
is  too  lengthy  and,  since  administrative  inspectitms  are  done  on  short  notice,  it  will  be 
impossible  for  an  interested  party  to  prevent  the  inspection.  In  Hungary,  a  suit  seeking  an 
injunction  against  inspections  may  be  instituted  in  the  administrative  court  which  is 
empowered  to  invalidate  the  administrative  decision  to  proceed  with  the  inq)ection. 

In  other  countries,  it  is  not  possible  to  obtain  an  injunction  against  administrative  inq)ections. 
In  China,  the  courts  have  no  power  to  issue  injui^ons.  In  the  United  Kingdom  and  India, 
as  long  as  the  implementing  legislation  fully  provides  procedures  and  remedies,  injunctions 
are  excluded.  In  Russia,  it  is  not  possible  to  obtain  injunctions  to  prevent  administrative 
inspections.  In  fact,  current  legislation  does  not  envisage  the  possibility  of  judicial 
int^erence  to  prevent  official  action  that  might  infringe  on  a  citizen’s  rights  or  interests. 

3.5.2  Liability  for  Improper  Inspections. 

3.5J.1  Bfjrsnnai  fiahility  nf  litspiiftorB.  In  some  of  tile  Countries  surveyed, 
inspectors  may  be  held  criminally  liable  for  violating  inspection  procedures.  In  Chile,  failure 
to  follow  statutory  provisions  could  result  in  tiie  criminal  prosecution  of  the  offending 
official.  In  Turkey,  inspectors  who  disclose  business  secrets  or  who  occupy,  completdy  or 
partially,  a  place  of  business  may  be  criminally  liable.  In  Iran,  if  an  inqiet^  exceeds  the 
limits  of  his  authorization,  he  is  personally  liable  to  the  victim,  as  well  as  potentially 
criminally  liable. 

3.5.2.2  State  liabilitY.  Every  country  provides  that  the  government  must  pay 
damages  for  injuries  resulting  from  an  impropo’  inspection  or  an  abuse  of  power.  In  Italy 
for  example,  individuals  and  commercial  entities  can  sue  the  government  whenever  law 
enforcement  personnel  are  without  authorization  to  conduct  the  inspection,  lack  proper  cause, 
violate  protected  rights,  or  illegally  enter  protected  areas.  In  Japan,  the  State  Redress  Law 
provides  that  state  or  local  public  entities  must  compensate  injured  parties  when  an  official 
causes  damage.  In  Germany,  the  tort  liability  of  the  state  is  based  on  the  principle  of  fault: 
the  state  is  liable  for  the  acts  of  anyone  exocising  a  public  duty  the  same  way  a  corporation 
may  be  liable  for  the  acts  of  its  agents  or  officers.  Whether  a  particular  behavior  qualifies  in 
this  regard  depoids  on  whether  the  specific  purpose  for  which  the  person  was  engaged 
amounts  to  a  sovereign  activity. 

In  France,  the  state  can  be  responsible  for  damages  resulting  from  the  application  of  its  laws 
even  without  finding  official  fault  or  illegality.  State  responsibility  is  implicated  if  an 
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inequality  arises  between  citizens  in  the  application  of  a  law.  However,  any  indemnification 
requires  Ac  existence  of  three  severe  conditiwis:  (1)  Ac  injuiy  suffered  must  be  abnormal; 
(2)  Ac  injury  must  be  particular  (i.e.,  amcern  very  few  perscms);  and  (3)  Ae  law  must  not 
be  able  to  be  interpreted  as  having  meant  to  exclude  indemnification  of  damages. 

In  most  countries,  such  as  Ae  United  Kingdom,  Egypt,  Italy,  Mexico,  and  Russia,  damages 
are  assessed  on  a  compensatory  basis  for  actual  losses  including  lost  profits,  but 
comprasation  is  not  available  for  "immataial,”  "moral,"  or  "punitive"  damages.  For 
instance,  in  Czechoslovakia,  an  injured  person  may  claim  boA  the  actual  damages  and  lost 
profits  resulting  from  an  improper  administrative  decisim.  Howevo-,  Ae  state  will  not  pay 
compensation  for  non-property  detriment  such  as  is  given  in  private  suits  for 
to  rqiutaticm  or  to  Ae  right  of  privacy. 

Most  reports  do  not  identify  how  damages  may  be  calculated  m  Ac  qiecific  context  of  an 
illegal  search.  In  Brazil,  when  it  is  not  possible  to  determine  Ae  amount  of  damage  caused, 
liability  consist  of  paying  an  indemnity  established  in  money.  In  Turkey,  if  a 
dtizen  suffers  injury  as  a  result  of  treaty  enforcement,  s/he  can  pursue  l^al  remedies.  This 
mcludes  actions  when: 

(1)  any  pecuniary,  procedural,  or  administrative  right  is  infringed  during  any 
search; 

(2)  any  private  property  is  unlawfully  seized,  damaged,  or  destroyed. 

Suits  may  be  brought  seeking  pecuniary  and  intangible  damages. 

In  most  countries,  the  state  need  only  pay  damages  if  Ac  injury  was  caused  by  an  action 
contrary  to  law.  In  some  countries,  if  administrative  r^ulations  are  improperly  executed, 
legal  consequences  will  ensue  if  property  is  damaged  or  lost  during  an  insqiection.  In  Ruiia, 
if  illegally  performed  administrative  acts  violate  an  owner’s  propmty  rights,  Ae  losses 
suffered,  inclu^g  expected  profits,  shall  be  fully  reimbursed.  FurAermore,  state 
interference  wiA  an  enterprise’s  activity  is  impormissible,  except  as  Ae  law  allows.  An 
ent^rise  is  entitled  to  ask  a  court  to  declare  Ae  acts  of  administrative  bodies  and  Ae 
demsions  of  state  officials  null  and  void.  If  an  entoprise  complies  wiA  administrative  orders 
which  conflict  wiA  national  legislation  or  are  inappropriately  executed,  Aen  losses  suffoed 
by  Ae  enterprise,  mcludmg  expected  profits,  shall  be  reimbursed.  Similarly  m  Hungary, 
administrative  activities  may  lead  to  damages,  alAough  it  is  uncertain  wheA«-  actual 
damages  can  be  caused  by  infringing  procedural  rules  relating  to  search  or  seizure. 

While  Ae  seizure  of  property  in  Ae  context  of  a  legitimate  search  will  not  have  legal 
consequences,  damages  may  be  awarded  if  Ae  seizure  was  excessive  or  Ae  search  itself  was 
improper.  In  Israel,  Aere  may  be  an  action  to  compensate  for  losses  caused  by  negligent 
searches,  seizure  of  property,  or  destruction  of  property.  In  Egypt,  if  a  government 
inspection  results  in  property  damage  or  destruction,  Ae  injured  party  may  sue  to:  1)  compel 
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the  government  to  pay  damages  to  compensate  fm*  the  actual  harm  done  and  the  profits  lost 
during  the  illegal  taking  or  2)  have  the  property  restored  to  its  rightful  ownm*. 

3.6  NEW  LEGISLATIVE  AUTHORIZATION  FOR  CWC  INSPECTIONS. 

Many  tqwrters,  having  reviewed  the  CWC  inspection  provisions  in  light  of  their  national 
legal  systems,  identified  potential  legal  difficulties  concerning  the  source  of  authority  of 
CWC  inspectors  as  weU  as  the  apparently  unrestricted  power  these  inq)ectors  would  possess. 
These  reporters  contend  that  their  nation  should  enact  broad  legislation  in  order  to  effectuate 
vnification  inspections.  For  example,  the  Chilean  reporter  urges  that  the  possibility  that  the 
CWC  might  be  declared  unconstitutional  by  the  courts  could  be  addressed  by  a  domestic 
statute  vesting  the  international  inspection  team  with  the  same  rights  to  insp^  and  search 
currently  exercised  by  Chilean  health  authorities. 

Both  the  Turkish  and  Hungarian  reporters  were  concerned  that  the  CWC  provisions 
concerning  the  inspection  of  private  commercial  enterprises  are  insufficient  to  pass 
constitutional  scrutiny.  In  Turkey,  that  warrantless  administrative  inflections  of  unlicensed 
facilities  are  generally  proscribed  means  that  a  facility  or  individual  might  deny  access  and 
sue  for  abuse  of  power.  Therefore,  the  CWC  ^ould  require  the  Turkish  government  to  give 
inspectors  clear  and  precise  skarrants  and  provide  a  penal  sanction  for  those  who  do  not 
comply.  In  Hungary,  in  order  to  make  CWC  infrectimis  constitutional,  l^slation  must 
specify  that  inspectors  have  the  following  powers: 

(1)  to  enter  the  inspected  area, 
to  inspect  documents, 

(3)  to  observe  work  activities, 

(4)  to  ask  for  information,  and 

(5)  to  iiutiate  legal  action  against  offenders. 

The  Indian  reporter  indicated  that  the  CWC’s  fiulure  to  compel  individuals  to  consent  to  a 
search  or  to  require  punishment  of  those  who  refuse  to  cooperate  may  cause  problems  in  its 
enforcement.  This  reporter  suggests  that  the  CWC  require  national  implementing  legislation 
that  obliges  futilities  to  consent  to  inspections.  Furthermore,  this  legislation  should  require 
documentation  of  the  reasons  for  granting  an  inspection  so  that  there  will  be  a  basis  for 
judicial  review.  Specifically,  the  legislaticm  should  enumerate: 

(1)  public  policy  objectives  to  be  achieved  by  inspections, 
specific  powers  to  order  inspections, 

(3)  prescriptions  of  occasions/grounds  on  which  inspections  may  be  granted  (under 
Article  14  of  the  Constitution,  a  carte  bkmche  delegation  of  power  to 
administrative  authorities  would  be  outside  the  permissible  limits  of  delegable 
powm-  and  arbitrary.) 

(4)  procedures  for  a  competent  authority  to  promulgate  orders. 
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(5)  description  of  minimum  control  over  discretion  to  order  ‘challenge* 
inspections, 

(6)  specification  of  private  commncial  facilities*  compliance  duties, 

(7)  provisions  for  civil  and/or  criminal  sanctions  for  non-compliance, 

(8)  clauses  to  exclude  judicial  recourse, 

(9)  administrative  review  mechanisms  to  monitor,  rectify,  and  recompense  facility 
owners  for  abuse  of  discretion  or  violation  of  procedures. 

Some  reporters  urged  that  legislation  make  resistance  to  CWC  inspections  a  crimlr'^  offense. 
The  Russian  reporter  suggests  enactment  of  legislation  similar  to  the  Code  of  Adn.  aistrative 
Offenses  which  allows  for  detention  of  individuals  for  up  to  three  hours  without  a  warrant. 
According  to  the  Brazilian  reporter,  even  dtough  implementing  l^slatitm  is  only  mandated 
where  a  treaty  contains  provisions  requiring  adoption  of  cotain  rules  (i.e.,  criminalization  of 
a  particular  act),  the  CWC  should  be  accompanied  by  model  domestic  legislation  that  would 
criminalize  conduct  prohibited  by  the  CWC  and  regulate  inq)ections,  therd>y  minimizing 
conflicts  between  the  inspectors  and  facility  owners. 
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SECTION  4 


INTERFERENCE  WITH  PROPERTY  RIGHTS 

CWC  enforcement  may  cause  property  losses  in  at  least  three  different  contexts.  First, 
property  may  be  confiscated  or  its  forfeiture  compelled,  without  material  compensation,  as  a 
sanction  for  the  owner’s  illegal  activity.  Second,  property  may  be  acquired  tluough  a 
"taking"  or  nationalization.  Third,  a  trade  secret  may  be  disclosed. 

In  the  United  States,  the  Fifth  Amendment  guarantees  that  one  whose  propoty  is  taken  by 
the  government  is  entitled  to  be  compensated  for  the  fair  market  value  of  the  loss.*”  A 
taking  of  property,  including  intangible  property  such  as  trade  secrets,  may  occur  by  direct 
government  seizure  or  by  destruction  of  its  value.  *’*  Compensation  for  property  that  the 
government  has  taken  is  obtained  by  suing  the  federal  government  for  damages.*” 

4.1  RELEVANT  CWC  PROVISIONS:  PROPERTY  PROTECTION. 

The  provisions  of  the  CWC  which  would  protect  trade  secrets  are  found  mostly  in  the  Annex 
on  the  Protection  of  Confidential  Information*^—  which  governs  the  verification  activities,  at 
both  civil  and  military  facilities.  To  protect  confidential  information,  the  Organization  must 
require  only  the  minimum  amount  of  information  necessary  to  carry  out  its  CWC 
responsibilities.*^'  Toward  this  end,  the  Organization  must  develop  agreements  and 
regulations  which  specify  the  information  to  which  Statr  Parties  must  give  it  access.*^’ 


*”The  Fifth  Amendment  reads  in  pertinent  part: 

No  person  .  .  .  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public  use,  without  just  compensation. 

U.S.  Const,  amend  V. 

*”Ruckelshaus  v.  Monsanto  Co.,  476  U.S.  986  (1984). 

*’^e  owner  would  be  entitled  to  recover  damages  under  the  Tucker  Act,  28  U.S.C.  § 
1491. 

^*^SeeDr(0  Convention,  supra  note  1,  Annex  on  the  Protection  of  Confidential  Information. 

'**/d.  A(l)(a).  Inspections  are  also  under  an  obligation  to  request  only  that  information 
which  is  necessary  to  fiilfill  their  mandate.  Inspectors  are  prohibit^  from  making  records  of 
information  not  related  to  CWC  compliance.  Id.  B(8). 

*«W.  A(l)(c). 
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The  primary  responsibility  for  protecting  confidential  information  falls  upon  the  Director- 
General  of  the  Technical  Secretariat,  who  must  establish  a  stringent  regime  to  govern  the 
Technical  Secretariat’s  handling  of  such  information.'*^  The  CWC  denotes  information  as 
confidential  if:  1)  the  State  Party  so  designated  it,  or  2)  in  the  Director-General’s 
judgement,  the  unauthorued  disclosure  of  the  information  could  cause  damage  to  the  State 
Party  to  which  it  refers  (including  private  interests  that  the  State  Party  represents)  or  to  the 
mechanisms  implementing  the  CWC.'**  The  level  of  sensitivity  of  confidential  data  is  to  be 
established  bas^  upon  uniformly  sqrplied  criteria.'*’  These  criteria  must  be  included  in  a 
classification  system  that  will  categorize  confidential  information.'** 

The  appropriate  unit  of  the  Technical  Secretariat  will  evaluate  whether  information  contained 
in  various  documents  submitted  by  State  Parties  contains  confidential  information.'*^  No 
information  received  by  the  Organization  in  relation  to  CWC  implementation  will  be 
published  or  released  except  in  the  case  of  narrow  excq>tions.'**  Confidential  information 
will  be  securely  stored  at  Ae  premises  of  the  Organization  or,  in  some  cases,  in  the  office  of 
the  National  Authority  of  a  State  Party.'**  To  the  greatest  extent  possible,  information  must 
be  handled  and  stored  in  a  manner  that  precludes  the  identification  of  the  facility  to  which  the 
information  pertains. 


'**«.  (2). 

'**/d.  (a)(i)-(u). 

'*’/d.  (d). 

'**/d.  This  classification  system  will  be  developed  by  the  Preparatory  Commission. 

'*^/d.  (b).  Such  documents  include:  initial  and  annual  reports  and  declarations,  general 
reports  on  verification  activities  and  other  information  provided  in  compliance  with  the  treaty. 
Id.  (i)-(iii). 

'**/([/.  (c).  The  exceptions  are:  1)  general  information  on  the  implementation  of  the  CWC; 
2)  information  released  with  the  express  consent  of  the  State  Party  to  which  the  information 
refers;  and  3)  confidential  information  released  by  the  Organization  pursuant  to  agreed 
procedures  which  ensure  that  release  only  occurs  in  strict  conformity  with  the  needs  of  the 
CWC.  Id.  (i)-(iii). 


'*’/d.  (e). 
'“W.  (f). 
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When  a  State  Party  receives  information  from  the  Organization,  it  must  treat  that  information 
according  to  the  level  of  confidentiality  established  by  the  Organizatirm.'^’  If  requested,  a 
State  Party  must  provide  details  relating  to  its  handling  of  the  confidential  information.’” 

Finally,  some  provisions  relating  to  sampling  procedures  may  also  afford  some  protection  to 
trade  secrets.  Where  sampling  must  be  conducted  off-site  during  either  routine  or  challenge 
inspections,  the  Director-General  is  responsible  for  the  security,  integrity,  preservation,  and 
confidentiality  of  the  samples.’”  S/]ie  must  establish  a  stringent  regime  for  the  collection, 
handling,  transport,  and  analysis  of  jamples.’”  S/he  must  also  certify  the  laboratories 
designated  to  p^orm  certain  types  of  analysis  and  oversee  the  standardization  of  procedures 
and  equipment  at  those  laboratories.’”  The  Technical  Secretariat  must  account  for  samples, 
and  unused  samples  or  portions  thereof  must  be  returned  to  the  Technical  Secretariat.’” 

Employees  of  the  Organization  are  subject  to  strict  omtrol  as  to  access  to  and  handling  of 
confidential  information.  The  Organization  must  ensure  that  its  staff  members  and  inspectors 
meet  the  highest  standards  of  competence  and  int^rity.’”  Confidential  information  will  be 
disseminated  within  the  Organization  on  a  need-to-know  basis.’” 

Each  position  in  the  Technical  Secretariat  must  be  governed  by  a  formal  position  description 
that  specifies  the  necessary  access  to  confidential  information.’”  The  Director-General, 
inspectors,  and  other  staff  members  are  under  a  strict  obligation  not  to  disclose  any 
confidential  information  which  they  have  acquired  in  the  course  of  thdr  duties.’”  Inspectors 


’”W.  (4). 

’”/d.  This  requirement  echoes  Drq/i  Convention,  supra  note  1,  art.  VII,  §  6. 
‘“Verification  Armex,  si^ra  note  1,  pt.  II,  (E)(56). 

‘”W.  (a). 

’”A/.  (b)-(c). 

’”A/.  (57). 

^^Drqft  Convention,  supra  note  1 ,  Annex  on  the  Protection  of  Confidential  Information, 
A(l)(b). 

’”/d.  A(2)(h). 

’”W.  B(6). 

‘”A/.  (7).  This  obligation  continues  even  after  the  termination  of  their  functions.  In 
addition,  staff  members  are  required  to  enter  into  individual  secrecy  agreements  with  the 
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and  staff  membm  will  be  subject  to  reminders  about  security  considerations  and  possible 
penalties  for  improper  disclosure.*" 

The  Director-General  is  responsible  for  establishing  the  procedures  to  be  followed  in  the 
event  of  a  breach  or  alleged  breach  of  confidentiality.*"  If  the  Director-General  has  proper 
justification  to  believe  that  the  obligation  to  protect  confidential  information  has  been  violated 
or  receives  an  allegation  to  this  effect,  s/he  may  initiate  an  investigation.'" 

If  staff  members  breach  confidentiality,  the  Director-General  must  impose  sqipropriate 
punitive  and  disciplinary  measures.*"  However,  the  Organization  cannot  be  held  liable  for 
any  breach  of  confidentiality  committed  by  members  of  the  Technical  Secretariat.*"  Where 
the  Organization  and  a  State  Party  divulge  confidential  information,  an  ad  hoc  Commission 
will  be  convened  to  settle  the  dispute.*" 

4.2  TAKING  OF  PROPERTY  BY  OPERATION  OF  LAW. 

Private  property  may  be  taken  by  the  govonment  either  by  expropriation,  confiscation  or 
revocation.  ”&propriation*  takra  place  when  the  government  uses  its  soverdgn  power  to 
acquire  property  for  a  public  use.  "Confiscation*  occurs  when  property  is  forfeit^  to  the 
government  bemuse  its  owner  has  used  it  contrary  to  law.  Revocation  occurs  when  a 
previously-granted  government  license  or  benefit  is  rescinded  for  breach  of  a  legal 
obligation. 

4.2.1  Expropriation  of  Property. 

Expropriation  of  property  differs  from  confiscation  because  the  owner  of  expropriated 
property  is  not  condden^  a  wrongdoer.  Consequently,  both  international  law  and  the 
domestic  laws  of  some  countries  surveyed  protect  the  owner’s  interest. 


Technical  Secretariat  which  cover  the  period  of  their  employ.  Id.  (9). 

'"/d.  (10). 

'"/d.  D(18). 

*"/d.  (19). 

'"/d.  (20).  State  Parties  must  assist  in  the  investigation  of  an  alleged  breach  and  assist  in 
taking  appropriate  action  if  a  breach  is  discovered.  Id.  (21). 


*"/d.  (22). 
'"/d.  (23). 
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General  Principles  of  Inteinational  Law.  Traditionally,  international  law 
does  not  protect  domestically-hdd  private  property  of  a  nation’s  citizens,  but  it  does  protect 
the  property  of  aliens.  To  remedy  this  omission.  Article  17  of  the  Universal  Declars^on  of 
Human  Rights  provides  that:  ”1.  Everyone  has  the  right  to  own  property  alone  as  well  as  in 
association  with  others.  2.  No  one  shall  be  arbitrarily  deprived  of  his  property."  However, 
the  right  to  hold  property  is  not  protected  in  the  Internationa]  Covenant  on  Civil  and  Political 
Rights;  interference  with  the  enjoyment  of  private  property  could  be  remedied  under  Article 
26  which  protects  equal  treatment  under  the  law. 

The  European  Ctmvention  tm  the  Protection  of  Human  Rights  and  Fundamental  Freedoms 
recognizes  the  right  to  private  property,  but  it  permits  interferences  with  this  right  if  there  is 
a  public  interest  justification  the  interference  is  proportional  to  a  Intimate  aim.  Persons 
deprived  of  property  are  entitled  to  fair  compensation,  dthough  the  Convention  itsdf  is  silent 
as  to  its  amount.  The  Inter-American  Convention  has  adopted  similar  provisions. 
Interestingly,  under  article  XTV  of  the  American  Declaration  of  the  Rights  and  Duties  of  Man 
of  1948,  the  "right  to  work"  provision,  compensation  may  be  required  if  the  CWC  causes  the 
closure  of  private  production  facilities. 

4.2.1^  Natinnfll  f.aw.  Nearly  every  country  prohibits  governmental  takings  of 
property  except  in  the  public  interest  and  provided  just  compensation  is  paid. 

In  a  few  countries,  the  constitution  explicitly  so  provides.  The  Mexican  Constitution,  article 
27,  provides:  "Expropriations  shall  be  carried  out  only  for  the  cause  of  public  benefit  and 
through  compensation.  The  Nation  has  at  aU  times  the  right  to  impose  on  private  property 
the  modalities  dictated  by  the  public  interest.”  The  Turkish  Constitution,  clause  46,  permits 
expropriation  of  anyone’s  property  in  the  public  interest.  Clause  47  specifies  that  privately 
owned  property  may  be  nationalized  if  actual  value  is  paid.  An  owner  may  ^>ply  either  to 
an  administrative  court  to  nullify  an  expropriation  decision  or  to  the  court  of  peace  if  s/he 
believes  that  the  value  of  the  property  has  been  appraised  too  low.  In  France,  the 
Declaration  of  the  Rights  of  Man  and  Citizens  of  1789,  which  was  incorporated  into  the 
Constitution,  specifies  the  inviolability  of  private  pn^rty,  expect  for  expropriation  justified 
by  the  general  interest  and  just  compensation. 

Where  the  constitution  does  not  prohibit  takings,  the  protection  against  uncompensated 
governmental  expropriation  is  less  definite.  In  India,  the  Constitution  prohibited  taking 
private  property  except  for  a  lawful  public  purpose  and  upon  paymoit  of  compensation,  but 
this  right  was  repealed  in  1977.  Now,  no  specific  enunciation  of  public  purpose  is 
necessary,  nor  must  compensation  be  prescribed.  As  a  result,  only  gross  arbitrariness  may 
give  rise  to  a  cause  of  action.  In  Russia,  a  state  decision  to  terminate  property  rights  is 
permissible  if  the  owner  receives  compensation  equivalent  to  the  losses  suffered  from  the 
termination.  If  the  property  owner  does  not  agree  with  the  termination,  he  may  seek  judicial 
review. 
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Gtfman  law  somewhat  uniquely  expands  the  protection  against  taking  property  without  a 
public  interest  and  payment  of  just  compensatimi.  The  courts  have  held  that  an  unlawful 
intrusion  into  the  rights  of  an  iiulividual  by  the  state  must  be  equated  to  an  expropriation 
under  two  conditions:  (1)  when  the  content  and  effect  are  identical  to  an  expropriation,  and 
(2)  when  the  effects  amount  to  a  special  sacrifice. 

4.2  J  Conflscation  of  Property. 

Considerable  variation  exists  among  the  countries  surveyed  concerning  property  confiscation. 
In  Hungary,  sectitm  77  of  the  Criminal  Code  provides  that  anything  used,  or  intended  to  be 
used,  as  an  instrument  to  perpetrate  a  criminal  offence,  or  anything  resulting  from  a  criminal 
offense  is  subject  to  confiscation.  In  the  case  of  an  unlawful  or  unjustified  property 
confiscation,  the  confiscated  objects  shall  be  returned  to  their  owner.  If  damages  result,  the 
responsible  party,  including  legal  entities  and  public  organs,  shall  pay  compensation. 
However,  no  indemnification  would  be  paid  for  property  confiscated  as  a  result  of  legitimate 
CWC  enforcement  activities  since  reimbursement  is  due  only  if  the  damage  is  caused  by  an 
action  contrary  to  law.  Furthermore,  the  means  and  method  applied  during  the  inspection 
would  not  inf^ge  an  owner’s  property  rights. 

In  Brazil,  goods  cannot  be  confiscated  unless  they  are  the  instruments  of  crime,  such  that 
their  production  or  use  constitutes  illegal  acts  or  they  are  products  of  a  criminal  activity. 
Under  article  243  of  the  Constitution,  clods  of  earth  of  any  region  where  illegal  cultures  of 
psychotropic  plants  are  located  may  be  removed  without  compensating  the  owner.  Any 
gtxxls  of  economic  value  obtained  from  Ul^al  narcotics  traffic  may  be  confiscated. 

In  a  few  countries,  confiscation  is  strictly  limited.  In  Chile,  the  Constitution  forbids  the 
confiscation  of  property  even  as  a  criminal  penalty,  except  that  confiscation  is  permitted  with 
regard  to  organized  crime  activities.  In  Cz^oslovalda,  the  Charter  limits  confiscation  to 
satisfy  the  imposition  of  a  fine  or  a  judicial  ordm*  to  forfdt  property  in  a  criminal 
proceeding.  Administrative  sanctions  or  forfeiture  may  also  be  imposed  for  petty  offenses. 

In  Russia,  termination  of  the  right  to  propwty,  contrary  to  the  property  owner’s  will,  is 
impermissible  except  in  cases  of  recovery  proceedings  against  the  owner’s  assets. 

4.2.3  Revocation  Ot  licenses. 

There  is  nearly  unanimous  agreement  that  activities  which  violate  a  propm’ly  ratified  CWC 
would  support  revoking  a  license,  especially  if  that  treaty  so  specific.  In  Mexico,  Italy, 
Russia,  Czechoslovakia,  and  India,  evidence  of  a  CWC  violation  may  be  grounds  for  the 
suspension  or  revocation  of  a  commercial  facility’s  permit.  In  Hungary,  a  CWC  violation 
can  be  the  basis  for  revoking  a  facility’s  lic«ise  as  well.  Revocation  is  easim*  to  accomplish 
for  a  state-owned  facility  than  for  a  privately-owned  company.  With  a  privately-owned 
facility,  the  Court  of  Registration,  in  cooperation  with  a  prosecutor,  is  authorirod  to  revoke. 
In  addition,  a  licensed  facility’s  activities  may  be  limited  during  a  criminal  investigation.  In 
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one  country,  the  United  Kingdom,  whether  a  facility’s  permit  is  subject  to  revocation  or 
suspension  is  contingent  upon  the  statute  authorizing  the  inq)ection. 

Two  of  the  rqwrters  suggest  that  the  CWC  should  include  specific  provisions  calling  for  the 
revocation  or  suspension  of  a  duality’s  license  if  a  violation  is  discovered.  Iran  generally 
follows  the  rule  that  a  CWC  violation  would  be  grounds  for  revoking  or  su^)ending  a 
commercial  entity’s  license  or  r^ulatory  permit.  The  Iranian  reporter  suggests  that  this 
sanction  should  be  clarified  by  incorporation  into  the  CWC.  The  Greek  reporter  posits  that 
the  government  would  adhere  to  a  CWC  proviaon  which  calls  for  the  revocation  or 
suspension  of  a  pOTnit  as  a  result  of  a  treaty  violation. 

In  a  number  of  countries,  a  facility’s  permit  may  be  revoked  dq)ending  on  the  nature  and 
scope  of  the  violation.  In  Egypt,  revocation  or  suspension  may  result  if  a  major  violation  of 
the  CWC  is  discovered,  whereas  a  minor  violation  may  result  cmly  in  suspension  rather  than 
revocation  of  the  permit.  Generally,  evidence  obtained  in  an  ille^  CWC  inspection  cannot 
be  used  in  a  revocation  proceeding.  If  the  illegally  obtained  evidence  is  contr^and,  the 
court  must  confiscate  it  and  revoke  the  facility’s  license.  In  contrast,  if  the  evidence 
demonstrates  a  violation  of  another  law,  its  use  to  revoke  or  suspend  a  commercial  facility’s 
permit  depends  oa  the  relevant  l^islation.  Similarly  in  Chile,  violation  of  either  the  CWC 
or  the  domestic  law  will  support  a  revocation  or  su^)ension  of  a  commercial  facility’s 
license.  Yet,  evidence  of  su^  a  violation  is  not  necessarily  sufficient  grounds  for  license 
revocation  which  depends  on  the  nature  and  seriousness  of  the  violatimi.  In  France,  a  license 
revocation  can  be  a  sanction  only  if  the  relevant  statute  precisdy  so  provides. 

In  many  of  the  countries  surveyed,  failure  to  observe  CWC  inspecticm  procedures  may 
provide  a  facility  with  a  defense  against  a  revocaticm.  In  Turkey,  the  disclosure  of  trade 
secrets  or  violation  of  inspection  procedures  during  a  CWC  inq)ecti(»i  may  provide  a  cause 
of  action  to  challenge  a  revocation.  Similarly  in  China,  if  CWC  procedures  were  not 
observed,  a  facility’s  license  cannot  be  revolt  as  a  result  of  the  evidence  gained  during  that 
inspection.  In  Mexico  and  Italy,  evidence  obtained  in  violation  of  CWC  procedures  would 
be  inadmissible  at  a  suspension  or  revocation  proceeding. 

4.3  TRADE  SECRET  PROTECTION. 

Valuable  trade  secrets  could  be  lost  through  declarations  and  rqwrting  requirements  and  as  a 
result  of  routine  or  challenge  inspections.  Thus,  trade  secret  protection  is  one  of  the  most 
important  concerns  of  the  industries  whose  facilities  will  be  inspected  under  the  CWC.  The 
following  discussion  compares  the  extent  to  which  the  surveyed  nations  regard  trade  secrets 
as  property,  what  duties  to  protect  trade  secrets  are  imposed  on  private  individuals  and  on 
governments,  and  whether  courts  may  prohibit  inspections  that  are  likely  to  reveal  protected 
trade  secrets. 
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4.3.1  Trade  Secr^  as  Property. 

A  substantial  number  of  countries  including  the  United  Kingdom,  Japan,  Iran,  and  Egypt 
endow  trade  secrets  with  the  status  of  propoty.  In  Czechoslovakia,  the  Commercial  Code 
now  regulates  trade  secrets.  In  Morocco,  the  Decree  concerning  the  Protection  of  Industrial 
Property  created  a  Moroccan  Office  of  Industrial  Property  that  extensively  regulates  patents, 
trademarks,  designs,  and  commercial  secrets,  and  enumerates  penalties  against  those  who 
violate  regulations. 

In  some  countries  such  as  Greece  and  Israel,  trade  secrets  are  not  specifically  protected  as 
items  of  property,  but  there  is  a  legal  right  to  the  protection  of  secrets  from  undue 
disclosure.  In  Russia,  the  Law  *On  Enterprise  and  Enterprising  Activity”  confers  legal 
protection  on  commercial  secrets;  the  Law  "On  The  List  of  Data  That  h^y  Not  Be  Ascribed 
To  Commercial  Secrets,”  lists  entrepreneurial  documents  as  to  which  there  is  no  legal  right 
to  confidentiality.  These  statutes  are  meant  to  prohibit  the  invocation  of  trade  secrets  as  a 
pretext  to  conc^  something  of  interest  to  state  inspectors. 

France  is  somewhat  unique  in  that  the  protection  of  trade  secrets  has,  in  recent  years,  come 
into  conflict  with  the  ne^  to  r^ulate  business  which,  in  turn,  requires  that  administrators 
have  at  their  disposal  sufficient  information.  A  number  of  recent  laws  have  required  nrins  to 
declare  certain  information  such  that  the  respect  for  trade  secrets  is  no  longer  an  absolute 
principle. 

4.3.2  Duty  To  Protect  Trade  Secrets. 

All  countries  that  recognize  the  value  of  trade  secrets  also  impose  legal  liability  for  their 
undue  disclosure.  In  Morocco,  article  446  of  the  Penal  Code  holds  all  persons  responsible 
for  the  secrets  entrusted  to  them,  and  holds  persons  who  breach  this  responsibility  liable  for 
compensation.  In  Russia,  since  trade  secrets  are  not  property,  the  victim  of  an  unauthorized 
disclosure  has  the  difficult  burdoi  of  proving  that  the  disclosure  directly  caused  the  sustained 
losses.  Some  countries,  including  Egypt,  Morocco,  Turkey,  and  Brazil,  attach  criminal 
liability  for  a  breach  of  this  duty. 

4.3.3  Extension  of  This  Duty  to  Govenunent  Officials. 

Most  countries  extend  the  duty  to  protect  trade  secrets  to  government  officials.  However, 
there  is  variety  in  the  available  remedies  wh«i  this  duty  is  breached. 

In  some  countries,  sanctions  focus  primarily  on  the  individual  inspectors.  Under  the  Turkish 
Commercial  Code,  section  229,  disclosure  of  a  secret  found  during  the  course  of  an 
inspection  is  an  offense.  Inspectors  may  be  subject  to  punishment  (imprisonment  and  fine) 
under  Section  198  of  the  Criminal  Code  upon  the  complaint  of  the  enterprise  whose  secret 
has  been  divulged.  In  Morocco,  participants  in  administrative  inspections  must  maintain 
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confidentiality,  and  compensation  is  available  in  the  event  this  obligation  is  breached.  In 
Germany,  just  compensation  is  due  if  trade  secrets  are  exprq)riated. 

In  Brazil,  the  disclosure  of  trade  secrets  constitutes  the  crime  of  violation  of  functional 
secrets  which  carries  a  penalty  of  detention  of  up  to  2  years  or  fine.  In  Hungary, 
unauthorized  disclosure  of  a  private  secret  by  an  inspector  is  a  crime.  In  Greece,  the 
disclosure  of  trade  secrets  may  lead  to  a  victim’s  claim  for  damages  only  undo-  general  tort 
provisions  or  if  a  government  official  has  committed  an  illegal  act  or  omission. 
Consequently,  if  the  government  inspection  is  l^al,  an  inspector’s  improper  disclosure  of 
trade  secrets  could  lead  to  claims  for  indemnity  only  if  express  statutory  provisions  obligate 
the  inspectors  to  secrecy. 

In  a  few  countries,  the  law  affirmatively  provides  that  the  state  may  be  liable  in  the  event  of 
trade  secret  disclosure  as  a  result  of  r^ulation.  In  Iran,  state  agents  are  under  a  duty  to 
respect  trade  secrets.  If  a  secret  is  revealed  during  an  official  governmental  inspection,  a 
suit  for  damages  may  be  brought  against  the  agoit  at  fault  or  the  State  itself  if  the  disclosure 
is  a  matter  of  State  fault.  Similarly  in  Egypt,  the  owno-  of  a  disclosed  trade  secret  may  sue 
the  government  for  compensation  if:  (1)  the  disclosure  of  trade  secrets  is  the  government’s 
fault;  (2)  the  injured  party  is  harmed;  and  (3)  there  is  some  connection  between  the 
governmental  agency  and  the  individual  official.  In  France,  if  an  administrative  authority 
illegally  discloses  a  trade  secret,  the  injured  party  may  recdve  compensation  by  proving 
injury,  major  error,  and  causation. 

4.3.4  Iqjunctions  to  Protect  Trade  Secrets. 

Only  a  few  countries  would  consider  enjoining  an  inspection  due  to  the  possibility  that  it 
could  lead  to  disclosure  of  a  trade  secret.  Mexico  and  Chile  are  the  only  nations  where  an 
injunction  is  clearly  available,  but  only  when  denying  the  injunction  would  preclude  the 
complainant  from  protecting  its  rights.  In  the  United  Kingdom  and  Greece,  an  injunction  to 
prevent  disclosure  is  available  but  only  if  a  statute  expressly  provides.  In  Brazil,  the 
possibility  that  an  inspection  would  disclose  trade  secrets  is  not  enough  to  justify  an  order 
prohibiting  inspections.  However,  if  inspectors  would  always  and  necessarily  disclose 
secrets,  the  constitutionality  of  the  CWC  itself  would  be  in  question. 

In  some  countries,  it  is  unclear  if  possible  disclosure  of  a  trade  secret  would  lead  to  a  grant 
of  injunctive  relief.  In  Egypt,  an  injunction  may  be  possible  depending  on  the  facts  of  each 
case,  the  type  of  trade  secret,  and  the  kind  of  enterprises  involved.  In  India,  a  stay  order  is 
issuable  against  the  government  if  not  issuing  it  would  adversely  affect  individual  rights. 

Stay  orders  are  frequently  given.  An  infringement  of  a  patent  (which  may  include  trade 
secrets)  will  be  subject  to  stay  order  jurisdiction.  In  Japan,  the  Unfair  Competition 
Prevention  Law  envies  a  trade  secret  owner  to  claim  for  discontinuance  or  prevention  when 
the  secret  is  illegally  used  or  disclosed. 
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In  some  countries,  a  right  to  injunctive  relief  is  unavailable  because  an  injunction  would 
interfere  with  the  administration’s  obligations  to  fulfill  treaty  requirements.  In  Russia,  an 
injunction  would  not  be  granted  lest  it  restrict  the  executive’s  prerogatives  to  comply  with  a 
duly  ratified  international  treaty.  The  importance  of  CWC  compliance  will  prevail  over  the 
necessity  to  prevent  disclosure  of  trade  secrets  during  a  government  inspection.  However,  a 
court  may  order  that  special  measures  be  taken  to  minimize  the  risk  of  disclosure.  In  Iran 
and  Morocco,  a  court  caxmot  forbid  an  inspection  out  of  fear  that  trade  secrets  would  be 
divulged  since  the  search  will  be  a  sovereign  act  of  state. 

In  other  countries,  injunctive  relief  is  denied  because  a  remedy  is  available  after  undue 
disclosure.  In  Turkey,  Czechoslovakia,  and  Hungary,  a  court  could  not  prohibit  an 
inspection  performed  by  an  administrative  body  based  on  a  mete  "possibility"  or 
"probability"  of  disclosure.  Punishment  of  the  official  after  the  offense  is  committed  is  the 
only  remedy. 

4.4  STATE  LIABILITY  FOR  DAMAGES  FOR  INSPECTIONS  THAT 

WRONGFULLY  INTERFERE  WITH  PROPERTY  RIGHTS,  INCLUDING 
TRADE  SECRETS. 

The  right  to  property  generally  conveys  the  ri^t  to  be  compensated  if  the  government  takes 
or  destroys  that  property.  In  nations  that  regard  trade  secrets  as  property,  trade  secret 
owners  may  be  entitled  to  invoke  their  general  right  to  monetary  damages  if  their  trade 
secrets  are  lost  in  the  course  of  a  CWC  inspection.  In  some  countries,  however,  this  right 
may  be  forfeited  if  the  owner  is  found  to  have  violated  the  CWC. 

4.4.1  Right  To  Damages  Generally. 

In  some  countries,  the  state  must  pay  damages  if  its  agents’  activities  exceed  the  authorized 
scope  of  inspection.  For  example,  in  Hungary,  no  indemnification  is  due  for  property 
confiscated  pursuant  to  the  CWC;  reimbursement  is  due  only  if  the  damage  is  caused  by 
inspection  methods  that  contravene  Hungarian  legal  requirements.  Similarly  in  Chile,  if  the 
inspectors’  activities  are  illegal,  the  government  is  liable  for  material  damages  including  the 
value  of  property  lost  or  damaged  and  all  resulting  costs  including  lost  profits.  The  plaintiff 
may  be  awarded  damages  for  pain  and  suffering  if  s/he  offers  factual  justification. 

In  Iran  and  Greece,  state  agents  can  cause  two  different  types  of  damages.  First,  the  agent 
may  be  held  personally  liable  for  civil  or  criminal  mistake.  In  Greece,  where  a  civil 
servant’s  act  or  omission  has  resulted  in  injury,  s/he  can  be  held  jointly  liable  with  the  state 
for  damages.  Second,  if  the  fault  is  imput^le  to  the  State,  the  State  is  liable  for  damages  to 
compensate  the  victim,  unless  the  injury  is  the  result  of  sovereign  acts.  Thus,  in  Greece,  if 
the  civil  servant  was  not  at  fault,  only  the  state  will  be  held  liable.  By  contrast  in  Turkey, 
the  government  is  obligated  to  compensate  for  all  damages  caused  by  its  officials.  A  plaintiff 
is  entitled  to  damages  from  the  state  when  an  inspection  infringes  a  pecuniary,  procedural,  or 
administrative  right  or  when  private  property  is  unlawfully  seized,  damaged,  or  destroyed. 
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In  some  countries,  damages  are  available  only  for  the  actual  harm  caused  by  an  inspection. 

In  Egypt,  the  calculation  of  damages  dq)ends  on  the  actual  harm  suffered  and  lost  profits. 
Egyp^  law  does  not  recognize  punitive  damages.  In  Russia,  an  injured  party  may  seek 
judicial  relief  to  compel  the  government  to  pay  iot  all  Incurred  expenditures  resulting  from 
the  damage  to  property  and  lost  profits.  Howevo',  damages  caus^  by  statutory  compliance 
efforts  are  reimbursable  only  when  that  statute  so  specifies.  In  Israel,  absent  a  special 
provision,  the  state  is  liable  only  for  negligent  acts. 

The  French  npoiter  stressed  that  if  an  injured  party  carmot  seek  redress  from  dther  the  state 
agent  or  international  authority  for  injuries  cau^  by  inspections,  then  the  CWC’s 
constitutionality  may  be  threatened.  However,  courts  are  not  competent  to  judge  the  legality 
of  an  international  inspector’s  activities  nor  to  hold  those  inqrectors  liable  for  damages  to 
those  who  suffer  injuries  if  the  CWC  or  domestic  law  is  violated.  This  problem  could  be 
solved  if  the  CWC  grants  states  jurisdiction  over  problems  stemming  from  the  inspectimi,  or 
if  the  inspection  is  imputed  to  the  state  agent  rather  than  the  international  authority. 

4.4  J  Forfeiture  of  Damages  Due  To  CWC  Violations. 

In  some  countries,  a  plaintin's  violation  of  the  CWC  will  bar  him/her  from  suing  the 
government.  For  example,  in  China,  any  right  to  damages  would  be  forfdted  by  discovery 
of  ill^al  conduct.  In  Im.  Russia,  and  Czechoslovakia,  violation  of  a  properly  ratified  and 
enforced  international  treaty  will  bar  a  claim,  but  damages  may  be  available  for  state  conduct 
outside  the  CWC’s  authorization  regardless  of  the  victim’s  culpability. 

In  Chile  and  Greece,  the  right  to  damages  is  not  forfeited  or  waived  by  the  plaintiffs  prior 
illicit  behavior.  In  the  United  Kingdom,  damages  would  not  be  barred  simply  because  a 
company  or  individual  violated  the  CWC.  In  theory,  even  a  breach  of  implementing 
legislation  would  not  disentitle  an  enterprise  to  daniages  for  a  wrongful  inspection. 

However,  while  it  is  unlikely  in  practice  that  such  an  action  would  arise,  the  quantum  of 
damages  would  probably  be  affected  by  any  such  illegality.  In  Egypt,  if  a  government 
inspection  uncovers  treaty  violations,  the  right  to  damages  may  or  may  not  be  forfeited 
depending  on  the  severity  of  the  violation,  the  provisions  of  the  final  text  of  the  CWC,  and 
the  text  of  the  implementing  laws. 
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SECTIONS 


PENAL  LAW  IMPUCATIONS  OF  CWC  INSPECTIONS 


The  penal  law  implications  of  CWC  inspectimis  are  among  the  most  problematic  in  the 
treaty.  Because  inspections  may  lead  to  the  discovery  of  evidence  of  CWC  violations  that 
the  treaty  itself  requires  to  be  punished  undtf  domestic  law,  an  accused  may  invoke  rights  of 
due  process.  This  sectitm  summarizes  the  obligation  in  the  CWC  to  enact  domestic  penal 
legi^tion,  compares  the  extent  to  which  different  countries  recognize  rights  of  suspects 
under  investigation,  and  contrasts  how  evidence  of  illegal  activity  discovered  during  searches 
may  be  used. 

In  the  United  States,  evidence  obtained  by  searches  and  seizures  in  violation  of  the 
Constitution  is  inadmissible  in  a  l^al  proceeding.  Constitutional  rights  may  be  implicated  by 
the  possibility  that  evidence  obtained  during  an  administrative  inspection  could  be  used  in 
prosecutions  under  laws  not  specifically  rdated  to  that  regulatory  scheme. In  addition,  the 
Fifth  Amendment's  protection  against  self-incrimination  is  intended  to  prevent  a  witness  from 
being  forced  to  give  testimony  that  can  be  used  in  a  crimiiud  prosecution  against  him  or 
her.'**  The  only  way  to  compel  answers  is  to  grant  that  person  legal  immunity  from  the  use 
of  the  divulged  information.  As  a  result,  the  witness  cannot  remain  silent  without  risking 
being  held  in  contempt.*** 

5.1  RELEVANT  CWC  PROVISIONS:  PENAL  MATTERS. 

Each  State  Party  must  adopt,  in  accordance  with  its  constitutional  processes,  the  measures 
necessary  to  implement  its  CWC  obligations.'^  Each  State  Party  must  prohibit  natural  and 
legal  persons  in  its  territory  or  under  its  jurisdiction  from  undertaking  any  activity  prohibited 
by  the  Convention.'^'  Included  in  this  obligation  is  a  duty  to  enact  penal  legislation.'^  State 


'‘’United  States  v.  Nechy,  827  F.2d  1161  (7th  Cir.  1987);  United  States  v.  Jamieson- 
McKames  Pharm.,  651  F.2d  532  (8th  Cir.  1981), 

'••L.  tribe,  American  CoNsrmmoNAL  Law  §  12-26,  at  1021  (2d  ed.  1988)  (footnotes 
omitted). 

'••y.  Kamisar,  W.  LaFave  &  J.  Israel,  Modern  Criminal  Procedure  684  (7th  ed. 
1990). 

™Dr(0  Convention,  supra  note  1,  art.  Vn,  §  1. 

•’'/d.  (a). 

'^/d.  §  1(a)  and  (c). 
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Parties  must  also  cooperate  with  other  State  Parties  and  provide  the  a^ropriate  form  of  legal 
assistance  necessary  to  implement  its  CWC  obligations.'” 

5.2  RIGHTS  OF  SUSPECTS  UNDER  INVESTIGATION. 

Many  nations  recognize  that  a  person  under  investigation  for  violations  of  law  is  in  a 
particularly  vulnerable  position.  In  most  countries,  protection  is  provided  against  self¬ 
incrimination.  In  some  countries,  a  grant  of  immunity  from  prosecution  may  be  used  to 
compel  suspects  to  reveal  evidence  without  penal  consequences  for  the  witness. 

5.2.1  Right  Against  Seif-Incrimination. 

Most  countries  surveyed  recognize  a  consdtudtmal  or  statutory  right  against  self¬ 
incrimination.  The  Turkish  Constitution  confers  a  right  to  remain  silent:  "Nobody  may  be 
forced  to  make  a  statement  incriminating  himsdf  or  a  close  relative.*  In  Chile,  the 
Constitution  provides  that,  subject  to  a  number  of  exemptions,  no  accused  person  can  be 
compelled  to  testify  as  to  his  own  acts  and  deeds.  Evidmce  obtained  from  such  questioning 
is  imulmissible.  Article  38.  Paragraph  1  of  the  Japanese  Cmistitution  provides  th^  no  person 
shall  be  compelled  to  testify  against  himself.  The  Supreme  Court  has  decided  that  this 
guarantee  applies  not  only  to  criminal  proceedings  but  also  to  proceedings  directly  related  to 
fte  collection  of  evidence  necessary  to  a  criminal  charge.  In  Gomany,  the  protection  against 
self-incrimination  applies  in  the  context  of  a  criminal  prosecution  or  enforcement  of 
administrative  regulations. 

A  few  countries  provide  constitutional  protection  against  self-incrimination  in  more  limited 
circumstances.  In  India,  the  right  against  self-incrimination  is  constitutionaUy  protected,  but 
this  right  extends  only  to  an  "accused*  and  does  not  ^ly  in  fiu:t-finding  investigations.  The 
right  also  encompasses  documentary  evidence.  Similarly  in  Czechoslovakia,  the  Charter 
includes  the  right  against  self-incrimination  but  only  if  the  testimony  would  implicate  a 
crime.  Brazil’s  Constitution  does  not  proclaim  a  rule  prohibiting  self-incrimination,  but 
Brazilian  courts  draw  that  right  from  the  constitutional  provisions  that  prohibit  illicit 
evidence. 

In  most  of  the  countries  surveyed,  the  right  against  self-incrimination  is  a  statutory  rather 
than  a  constitutional  guarantee.  In  Greece,  the  right  not  to  answer  is  derived  from  the  Code 
of  Penal  Procedure.  Hungarian  statutes  present  notable  variations  on  this  right.  A  person 
may  not  be  pressured  or  coerced  into  self-incrimination.  This  right  does  not,  however, 
guarantee  a  right  to  silence.  Rather,  it  releases  the  person  from  the  obligation  to  tell  the 
truth  if,  by  testifying,  he  would  implicate  himself  or  his  family  in  the  commission  of  a  crime. 
In  Morocco,  the  fact  that  criminal/penal  law  forbids  the  use  of  force  during  an  interrogation 
to  obtain  admissions  from  the  suspect  implicitly  gives  the  suspect  the  right  to  remain  silent. 


'”/d.  §  2. 
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Statutes  in  two  of  the  countries  surveyed  confine  the  right  against  self-incrimination  to  the 
criminally  accused.  An  Israeli  criminal  statute  grants  this  right  which  is  lost  if  the  accused 
elects  to  testify  at  his  own  trial.  In  the  United  Kingdom,  the  right  against  compulsory  self¬ 
incrimination  is  statutorily  protected  in  criminal  matters.  In  administrative  matters,  however, 
the  right  to  siloice  is  unavailable;  individuals  must  produce  documents  and  offer  explanations 
evoi  though  their  answers  may  incriminate  them. 

Those  countries  which  have  no  specific  right  against  self-incrimination  prohibit  coercion  by 
investigative  officials.  The  proposed  draft  of  the  Russian  Criminal  Procure  Code  nullifies 
the  legal  significance  of  improperly  obtained  testimony.  In  China,  the  law  encourages  an 
accused  to  confess,  as  "confession  leads  to  loiient  treatment."  Confession  is  said  to  be 
different  from  compelled  self-incrimination. 

5.2.2  Grants  of  Inununity. 

The  nations  surveyed  are  divided  as  to  whether  immunity  may  be  granted.  Some  nations 
freely  grant  immunity  in  exchange  for  testimony.  In  the  United  Kingdom,  witnesses  may 
testify  under  a  grant  of  immunity.  This  arises  generally  in  cases  of  accomplice  evidence. 

Other  countries  grant  immunity  only  in  limited  circumstances.  In  Greece,  the  authority  to 
grant  immunity  from  prosecution  applies  only  during  a  preliminary  investigation.  If  a 
suspect  is  compelled  to  testify,  his  testimony  is  not  included  in  the  dossier  of  the  case. 

Finally,  some  countries  will  not  grant  immunity  under  any  circumstances.  In  Chile,  the 
concept  of  immunity  is  unknown.  In  Italy,  the  rule  of  "compulsory  prosecution"  prevents  a 
prosecutor  from  granting  immunity.  Grants  of  immunity  are  generally  alien  to  German  law, 
but  were  temporarily  introduced  with  regard  to  certain  crimes  such  as  terrorism. 

5.3  USE  OF  EVIDENCE. 

While  the  primary  purpose  of  CWC  inspections  is  to  verify  compliance  with  the  treaty,  the 
discovery  of  activity  in  violation  of  the  treaty  is  also  likely  to  have  consequences  for  penal 
law  enforcement.  That  evidence  so  discovered  may  be  us^  in  a  penal  proceeding  raises 
difficult  issues  as  to  whether  such  use  is  restricted  by  law  and  how  such  evidence  may  be 
communicated  to  law  enforcement  officials  both  domestically  and  internationally. 

5.3.1  Limits  on  Using  Evidence  from  Inspections  in  Penal  Proceedings. 

In  most  countries  surveyed,  evidence  of  illegal  activity  discovered  during  a  properly 
authorized  CWC  inspection  may  be  used  in  subsequent  legal  proceedings  or  investigations. 
There  are,  however,  notable  exceptions.  In  J^nn,  administrative  inspections  conducted  by 
the  administrative  agencies  for  the  purpose  of  criminal  investigation  are  impermissible.  In 
France,  strict  limits  attend  such  use  of  evidence.  Judicial  police  officers  do  not  have  the 
right  to  seize  evidence  relating  to  another  infraction  except  in  the  case  of  a  crime  in  progress 


58 


or  a  misdemeanor  punishable  by  imprisonment.  But  the  police  have  the  power  to  search  any 
room  relating  to  the  crime  in  progress. 

Some  countries  have  procedures  which  inspectors  must  observe  when  they  discover  evidence 
of  illegal  activity.  In  Iran,  an  administrative  or  judicial  agent  who  discovers  a  violation 
while  conducting  an  authorized  search  must  immediately  notify  his  superior  or  the  official 
that  authorized  the  search.  Evidence  of  an  infraction  that  could  lead  to  arrest  will  be  brought 
to  the  attention  of  a  prosecutor.  Thus,  one  search  can  lead  to  the  need  for  another.  In 
Brazil,  evidence  of  illegality  obtained  during  a  CWC  inspection  must  be  rqwrted,  even  if  the 
illegality  is  unrelated  to  the  CWC. 

In  Morocco,  administrative  investigators  may  perform  the  same  functions  as  judicial  police 
agents.  Administrative  inspections  often  lead  to  the  reporting  of  criminal  activity.  Thus, 
while  administrative  agents  may  investigate  only  compliance  with  administrative  r^ulations, 
a  detected  violation  may  provide  the  basis  for  a  more  extensive  investigation  that  can  lead  to 
the  discovery  and  seizure  of  otho*  evidence  and  eventual  criminal  prosecution.  Finally  in 
India,  the  inspecting  agency  may  only  seek  evidence  relevant  to  the  objectives  of  the  law  that 
authorizes  the  inspection.  If  prima  facie  evidence  of  other  conduct  emerges  during  on-site 
inspections,  such  evidence  could  be  reported  to  law  enft^cement  authorities  for  a  separate 
inspection  and  prosecution. 

In  some  countries,  the  failure  of  inspectors  to  observe  CWC  provisions  or  domestic  law  may 
taint  evidence  obtained  during  an  inspection  and  render  it  inadmissible.  In  Egypt, 
contravention  of  search  procedures  nulUftes  the  value  of  the  evidence  procured,  but  a  second 
search  conducted  in  a  legal  manner  will  not  be  nullified.  In  Greece,  evidence  obtained  in 
violation  of  CWC  procedures  may  not  be  used  in  criminal  proceedings,  but  may  be  used  in 
administrative  proceedings.  In  Germany,  indirectly  obtain^  evidence  discovert  during  an 
illegal  search  is  not  necessarily  inadmissible,  but  the  right  to  a  fair  trial  may  render  it 
inadmissible  or  taint  its  probative  value. 

In  the  United  Kingdom,  evidence  discovered  during  an  inspection  may  be  used  in  criminal 
proceedings  and,  as  already  mentioned,  persons  providing  such  evidence  are  not  protected  by 
the  rule  against  self-incrimination.  Evidence  obtained  by  an  inspection  purportedly  for  one 
purpose  but  conducted  for  another  is  unfairly  obtained  and  thus  inadmis^le;  but  evidence  of 
an  entirely  unrelated  crime  discovered  in  the  course  of  such  an  investigation  would  be 
admissible.  English  law  protects  against  the  abi’  t*  of  power,  but  not  against  the  risk  of 
discovering  incriminating  material. 

A  few  countries  e  .  e.*>  allow  the  use  of  evidence  illegally  obtained  during  an  inspection,  i.e. 
where  the  inspectors  contravene  laws  governing  a  valid  inspection,  including  those  of  the 
CWC.  In  Israel,  unlawfully  obtained  evidence  may  be  used,  subject  to  stipulated  exceptions. 
In  China,  it  is  a  fundamenid  principle  of  crimirud  justice  that  all  facts  which  can  demonstrate 
guilt  must  be  used  in  criminal  proceedings.  Therefore,  evidence  garnered  during  a  CWC 
inspection  will  be  used  in  any  subsequent,  unrelated  proceedings.  In  Chile,  the  use  of 
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evidence  gained  from  a  CWC  inspection  is  more  limited  in  scope.  It  cannot  be  used  to  arrest 
persons  associated  with  a  facility  unless  the  evidence  discovered  proves  a  flagrant  offense 
committed  by  those  physically  presoit  during  the  inspection,  in  which  case  it  may  be  used  to 
secure  a  conviction. 

5.3^  Communication  of  Evidence. 

Because  discovery  of  illegal  chemical  we^ns  production  will  likely  be  by  officials  who  are 
not  authorized  to  prosecute  crimes,  the  evidence  must  be  transferred  to  other  law 
enforcement  officials.  Furthermore,  since  illegal  production  activity  may  involve  more  than 
one  country,  CWC  inspections  in  one  nation  may  discover  domestic  law  violations  in 
another.  Therefore,  it  is  important  to  assess  how  different  states  regard  the  communication 
of  such  evidence. 

5.3.2.1  Communication  of  Evidence  to  Other  Domestic  Authorities.  The  countries 
surveyed  unanimously  agree  that  evidence  can  be  communicated  to  another  domestic 
authority.  The  decision  to  transmit  evidence  to  other  governmental  entities  is  discretionary  in 
most  of  the  countries  surveyed.  In  Greece,  unless  otherwise  provided,  evidence  obtained 
pursuant  to  a  CWC  inspection  may  be  communicated  to  other  law  enforcement  authorities. 

In  Mexico,  the  United  Kingdom,  and  Russia,  there  is  no  prohibition  against  law  raforcement 
authorities  communicating  information  to  other  law  enforcement  authorities.  In 
Czechoslovakia,  officials  may  pass  evidence  obtained  during  an  administrative  or  CWC 
inspection  to  any  national  law  enforcement  authority.  A  person  in  possession  of  economic  or 
state  secrets  may  transmit  that  information  only  if  s/he  is  relieved  of  the  duty  of  non¬ 
disclosure. 

In  Brazil,  Turkey,  Hungary,  and  Italy,  public  authorities  must  transmit  evidence  to  each 
other.  In  Chile,  the  transmission  of  evidence  among  officials  may  be  mandatory  depending 
on  the  nature  of  the  violation.  If  the  investigating  judge  has  evidence  of  a  criminal  offense, 
but  does  not  have  jurisdiction  over  the  case  to  which  it  relates,  s/he  must  send  the  evidence 
to  the  proper  judge.  The  law  is  silent  regarding  administrative  offenses.  Thus,  judges  have 
discretion  as  to  whether  to  inform  the  relevant  government  agency.  In  Germany,  the  right  to 
communicate  evidence  internally  is  provided  by  statute.  Indeed,  it  is  mandatory  for  a 
governmental  agency  to  transmit  evidence  to  another  governmental  agency  that  requires  such 
information. 


5.3.2.2  Communication  of  Evidence  to  Foreign  States.  In  some  countries  there  are 
few  restrictions  on  the  transmission  of  evidence  to  foreign  authorities.  One  common 
restriction,  however,  requires  that  evidence  can  only  be  transmitted  under  the  provisions  of  a 
bilateral  or  multilateral  mutual  legal  assistance  treaty  (MLAT)  —  where  states  obligate 
themselves  to  provide  judicial  and  administrative  assistance  in  securing  admissible  evidence. 
In  Israel  and  the  United  Kingdom,  communication  of  evidence  to  a  foreign  state  is 
permissible  unless  there  is  a  contrary  provision  of  law.  In  Chile,  the  decision  to  send 
evidence  to  a  foreign  state  is  within  the  judge’s  discretion.  Iran  circumscribes  the  ability  to 
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transmit  evidence  even  if  an  international  instrument  requires  it.  In  the  criminal  law  context, 
evidence  can  only  be  transmitted  to  states  which  are  party  to  an  MLAT.  However,  like  most 
countries,  evidence  caimot  be  transmitted  if  it  contains  national  secrets.  Information 
regarding  international  cooperation  may  be  exchanged  except  for  state  secrets.  In  Hungary, 
transmission  of  data  to  a  foreign  state  caimot  contravene  public  order. 

In  most  of  the  countries  surveyed,  communication  of  evidence  to  foreign  states  requires  some 
express  authorization  by  a  specific  provision  of  the  CWC  or  other  international  instrument 
such  as  an  MLAT.  In  Germany,  Italy,  and  Mexico,  communication  of  information  to 
foreign  officials  depends  on  whether  an  international  treaty  or  MLAT  so  requires.  In  Greece 
and  Turkey,  officials  may  communicate  evidence  to  foreign  states  within  the  framework  of 
multilateral  MLAT,  international  conventions,  and  bilateral  treaties. 

Some  countries  require  specific  authorization  for  evidence  to  be  transmitted  to  a  foreign 
state.  In  India,  communication  of  evidoice  to  a  foreign  state  is  not  allowed  in  the  absence  of 
a  statutorily  authorized  procedure.  Similarly  in  China,  communication  with  foreign  law 
enforcement  agencies  must  be  specifically  approved  by  designated  government  officials. 

So  long  as  the  CWC  contains  an  obligation  to  provide  judicial  assistance,  nearly  all  states 
would  allow  such  communications.  In  general,  Moroccan  law  does  not  allow  die 
transmission  of  evidence  to  a  foreign  authority,  but  if  the  CWC  expressly  provides  for 
sharing  evidence  among  State  Parties,  Morocco  would  conform  due  to  the  supremacy  of 
treaties  over  domestic  law.  In  Russia,  while  evidence  may  be  exchanged  pursuant  to  an 
MLAT,  the  CWC  must  provide  that  evidence  may  be  exchanged  pursuant  to  such  an  MLAT. 
While  Brazil  does  not  recognize  a  duty  to  communicate  evidence  to  foreign  states,  no 
legislation  exists  that  would  interfere  with  a  specific  requirement  in  the  CWC. 

Similarly  in  Czechoslovakia,  nothing  prevents  passing  evidence  obtained  during  a  CWC 
inspection  to  another  state  if  the  CWC  so  stipulates.  However,  according  to  the  Turkish 
report,  the  CWC  does  not  sufficiendy  create  a  duty  to  supply  information  to  a  foreign  state. 
The  reporter  believes  that  this  section  does  not  create  a  mechanism  for  the  exchange  of 
evidence:  a  contracting  party  must  answer  questions  asked,  but  there  is  no  mechanism  for  the 
mandatory  disclosure  of  information. 
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SECTION  6 


CONCLUSIONS 


The  Chemical  Weapons  Convention  will  create  unprecedented  law  enforcement  obligations 
for  each  State  Party.  The  provisions  for  routine  and  challenge  inspections  will  require 
extensive  searches  beyond  established  domestic  administrative  procures.  Therefore,  the 
CWC  poses  novel  implementation  problems  throughout  the  world. 

This  study  has  identified  numerous  issues  which,  although  significant,  will  not  hinder  the 
implementation  of  the  CWC  anywhere.  However,  several  other  conclusions  identify  areas 
where  enforcement  of  the  CWC’s  verification  measures  could  lead  to  domestic  constitutional 
challenges. 

The  process  of  ratifying  and  implementing  the  CWC  will  be  similar  in  most  countries. 
Nearly  every  country  will  require  legislative  ratification  before  the  CWC  can  come  into 
effect.  Many  reporters  identified  the  need  for  expansive  and  carefully  drafted  implementing 
legislation  as  crucial  to  effective  implementation.  While  the  CWC  will  be  subject  to  some 
form  of  judicial  review  in  most  states,  few  reporters  anticipated  that  the  courts  would 
actually  interfere  with  the  ratification  process.  Nearly  every  reporter  agreed  that  domestic 
implementation  of  the  CWC  will  be  state  action  with  the  consequence  that  such  efforts  will 
be  subject  to  the  legal  limitations  imposed  on  traditional  law  enforcement  activities.  These 
considerations  notwithstanding,  no  country  identified  any  impediment  to  CWC  ratification 
and  implementation. 

Perhaps  the  most  significant  conclusion  drawn  from  this  study  is  the  realization  that  the 
United  States  is  not  alone  in  its  stolid  conc«n  for  protecting  privacy  and  property  rights. 
Every  country  surveyed  recognizes  the  right  to  privacy  and  the  right  of  an  individual  not  to 
have  his/her  property  taken  by  the  government  without  regard  to  due  process  or  the  payment 
of  just  compensation.  The  right  to  privacy  in  one’s  home  is  inviolable  and  accorded  special 
protection  in  every  country  surveyed  and  most  countries  require  law  en.^c  icement  officials  to 
secure  a  warrant  before  a  home  can  be  searched. 

Numerous  conclusions  relate  directly  to  inspections  of  commercial  establishments  and  the 
regulation  of  industry.  The  same  types  of  industries  are  subject  to  administrative  inspections 
in  most  countries.  Signiticantly,  industries  related  to  chemicals,  pharmaceuticals,  nuclear 
power  and  waste,  and  arms  production  are  subject  to  inspection  in  many  countries. 
Administrative  inspectors  responsible  for  such  inspections  are  granted  broad  powers  and 
subject  to  few  restrictions  in  nearly  every  country.  Yet,  many  countries  require  officials  to 
secure  some  sort  of  warrant  in  order  to  conduct  an  administrative  inspection  -  making  the 
CWC’s  lack  of  a  warrant  requirement  problematic  in  light  of  the  fact  that  most  countries 
provide  for  the  granting  of  an  injunction  to  prevent  an  illegal  inspection.  Citizens  who  are 
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subject  to  administrative  inspection  must  cooperate  or  face  criminal  or  civil  penalties  in  most 
countries. 

In  relation  to  the  right  to  hold  property,  every  country  recognizes  that  trade  secrets  are 
protected.  Moreover,  individuals  in  every  country  surveyed  are  entitled  to  damages  from  the 
government  in  the  event  that  an  inspection  injures  their  property  or  violates  their  right  to 
privacy.  While  loss  of  property  rights,  including  trade  secret  disclosure,  may  give  rise  to  a 
right  to  compensation,  CWC  inspections  probably  cannot  be  stopped  for  this  reason. 

Most  states  recognize  a  right  against  self-incrimination,  but  few  rqwrters  indicated  that  this 
right  poses  serious  problems  for  CWC  implementation.  The  possibility  that  a  citizen  could 
face  penal  consequences  unrelated  to  the  CWC  due  to  the  discovery  of  evidence  during  a 
CWC  inspection  is  more  troubling.  Finally,  since  enforcement  pr^lems  will  arise  in 
conjunctitm  with  matters  arising  in  other  countries  calling  for  inter-state  cooperation,  many 
reporters  urged  development  of  methods  wherd)y  State  Parties  will  lend  to  each  other  the 
maximum  judicial  assistance  permissible  under  their  national  laws. 

The  CWC  will  be  an  international  undertaking  in  its  truest  sense.  Mutual  understanding  of 
the  national  values  and  norms  embodied  in  different  legal  systems  can  help  make  this  treaty 
succeed  in  an  atmosphere  which  affords  due  respect  to  human  rights  and  the  rule  of  law. 
Better  integration  of  CWC  inspection  requirements  and  existing  intergovernmental 
administrative  procedures  will  also  speed  and  smooth  cooperative  international  enforcement. 
Careful  planning  and  recognition  of  potential  problem  areas  are  the  most  effective  means  of 
achieving  this  goal. 
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APPENDK  A 


RECOMMENDATIONS  FOR  EFFECTIVE  INTERNATIONAL  LAW 

ENFORCEMENT 


The  comparative  study  of  CWC  implementation  inspired  discussions  among  the  distinguished 
experts  who  contribu^  to  it  concerning  topics  that  may  be  critical  to  the  CWC’s  success. 
Those  discussions  identified  certain  problems  and  recommendations. 

The  task  of  ensuring  that  the  CWC  is  effectively  implemented  will  initially  fall  on  the 
Preparatory  Commission,  an  interim  transitional  body  to  be  convened  by  the  United  Nations 
Secretary  General  within  30  days  after  the  CWC  is  signed  by  SO  nations.*^  The  Preparatory 
Commission  will  be  responsible  for  developing  essential  draft  models  and  agreements  related 
to  implementation  and  verification.'^^  In  addition,  the  Preparatory  Commission  will  be 
required  to  facilitate  the  effective  exchange  of  information  between  State  Parties.'^*  The 
following  recommendations  are  directed  to  these  efforts. 

A.l  DEVELOPMENT  AND  DEPOSITION  OF  MODEL  IMPLEMENTING 
LEGISLATION. 

This  Report  indicates  that  while  State  Parties  may  have  the  same  goals  and  desire  to  enforce 
the  CWC,  there  are  significant  differences  in  the  administrative  capabilities  and  tendencies  of 
the  State  Parties.  Not  every  state  will  be  able  to  carry  out  its  CWC  obligations  with  the 
same  degree  of  effectiveness.  Thus,  it  will  be  important  to  assess  methods  for  assuring 
consistent  enforcement  among  all  State  Parties.'”  A  series  of  provisions  are  recommended  to 
make  the  requirement  for  national  implementing  legislation  more  specific. 


'^*Drttft  Convention,  supra  note  1,  Text  on  the  Establishment  of  a  Preparatory  Commission 
[hereinafter  Commission  Text],  g  1.  The  Commission  will  sit  at  the  Hague,  will  be  composed 
of  one  representative  ^m  each  State  that  signs  the  CWC,  and  the  costs  of  the  Preparatory 
Commission  will  be  borne  by  the  signatory  States.  Id.  §§  3-5. 

'”W.  §  12(a)-(w). 

'’‘A/.  §  14(a)-(b). 

'”A  method  of  determining  the  different  capabilities  of  various  states  would  be  to  study  the 
actual  implementation  of  the  Council  of  Europe:  European  Convention  for  the  Prevention  of 
Torture  and  Inhuman  or  Degrading  Treatment  or  Punishment,  1988,  27 1.L.M.  1152,  which  is 
the  only  multilateral  instrument  providing  for  mandatory  on-site  inspection  conducted  by  an 
international  organization. 
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A.1.1  Recommendation  for  Model  National  Legislation. 


The  CWC  should  include  a  model  national  law  or  set  of  principles  and  guidelines  for  national 
implementation.  Many  national  rqx>rters  expressed  concern  at  the  prospect  of  implementing 
legislation  that  produces  either  a  lower  threshold  of  enforcement  than  CWC  drafters 
anticipate,  or  a  level  of  enforcement  that  is  constitutionally  unacceptable  in  a  given  state.'” 
Uniform  model  legislation  would  assist  State  Parties  in  formulating  and  enacting  their  own 
domestic  implementing  legislation  and  enhance  consistency  among  various  State  Parties. 

A.1.2  Recmmnendation  for  Time  Limit  to  Enact  Enabling  Legislation. 

Each  State  Party  should  be  obligated  to  enact  legislation  within  a  specified  period  of  time, 
e.g.  two  years.'”  Failing  enactment  of  national  legislation,  the  State  Party  should  be 
required  to  file  an  explanatory  report.'*" 

A.1.3  Recommendation  for  Model  National  Authority. 

Each  State  Party  must  establish  a  special  enforcement  section  to  aid  CWC  implementation. 

In  order  to  avoid  competition  among  internal  bureaucratic  divisions  inherent  in  most 
countries’  administrative  and  law  enforcement  regimes,'*'  the  CWC  Preparatory  Commission 
should  establish  principles  and  guidelines  for  the  National  Authority  in  each  nation  to 


'”For  a  discussion  of  the  recommendations  of  some  of  the  national  reportm  as  to  the  need 
for  extensive  CWC  implementing  legislation,  see  supra,  §  3.6. 

'”rhis  deadline  could  be  imposed  by  the  Preparatory  Commission  which  is  already 
empowered  to  create  deadlines  for  other  implementation-relat^  information.  Commission  Text, 
supra,  note  174,  §  12(k). 

’*"It  may  also  be  useful  to  require  each  State  Party  to  submit  draft  legislation  prior  to  its  final 
enactment  so  that  any  potential  conflicts  concerning  implementation  can  be  identified. 

'*'National  crimirud  justice  systems  consist  of  different  sub-systems.  The  most  common 
divisions  are  among  law  enforcement,  prosecution,  judiciary,  and  corrections.  Also,  each  sub¬ 
system  may  have  its  own  separate  bureaucratic  and  administrative  units.  Often,  these  sub¬ 
systems  are  self-contained  entities  with  their  own  peculiar  bureaucratic  and  administrative 
exigencies  and  their  own  life.  This  fragmentation  leads  to  each  sub-system  protecting  its  own 
interests,  methods,  goals,  and  purpose.  This  confrontation  makes  integration  difficult,  and, 
ultimately,  leads  to  the  whole  criminal  justice  system’s  fragmentation.  Conversely,  the 
inefficiencies  of  bureaucratic  and  administrative  divisions  would  not  hinder  potential  CWC 
violators.  See  M.C.  Bassiouni,  Report  Presented  to  the  Seventh  United  Nations  Congresson 
Crime  Prevention  and  the  Treatment  of  Offenders  (Milan,  Italy  Aug.  26  -  Sept.  6  1985)  at  40- 
43,  A/Conf.l21/NGO  1  (1986)  (thorough  discussion  of  the  effects  of  bureaucratic  sub-systems 
on  the  administration  of  criminal  justice). 
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administer  the  treaty’s  operations.  Furthermore,  provisions  should  be  considered  to  require 
that  the  administrator  of  such  National  Authority  would  be  authorized  to  communicate  with 
counterparts  in  other  State  Parties.  Finally,  while  conflicts  among  different  administrative 
organs  claiming  jurisdiction  over  a  particular  matter  may  be  unavoidable,  the  Preparatory 
Commission  should  identify  its  method  for  allocating  tasks  of  domestic  implementation, 
communication,  and  enforcement. 

A.  1.4  Recommendation  to  limit  Penal  Implkations  of  the  CWC. 

A  significant  number  of  the  national  reporters  warn  of  the  possible  complications  that  would 
attend  the  CWC  if  verification  inspections  could  lead  to  penal  consequences  for  violations  of 
laws  unrelated  to  the  CWC.**^  Accordingly,  the  transfer  of  information  from  CWC 
inqrectors  to  agents  of  the  National  Authority  or  other  domestic  law  enforcement  officials 
should  be  strictly  regulated  so  that  CWC  inspections  never  become  penal  searches  in  the 
guise  of  administrative  regulation. 

A.1.5  Recommendation  to  Create  a  Depository  of  National  Legislation. 

An  important  element  of  effective  interstate  cooperation  and  overall  enforcement  will  be  a 
requirement  that  State  Parties  deposit  a  copy  of  all  relevant  laws  and  regulations  implemented 
by  that  State  Party  into  a  CWC  ^tabase  or  fUe.'**  This  requirement,  like  that  contained  in 
the  1961  Single  Convention  on  Narcotic  Drugs'**  and  the  1971  Convention  on  Psychotropic 
Substances,"^  would  facilitate  the  exchange  of  information,"*  as  well  as  facilitate  the  tracking 
of  national  legal  developments.  The  Preparatory  Commission  should  specify:  (1)  the  period 
of  time,  after  enactment,  within  which  legislation  must  be  deposited;  (2)  where  and  to  whom 
deposits  should  be  made;  and  (3)  the  matmial  required  to  be  deposited,  including  relevant 
court  decisions  and  new  legislation  to  maintain  the  currency  of  the  database. 

One  potentially  problematic  detail  that  is  often  overlooked  in  this  area  is  a  failure  to  require 
that  copies  of  domestic  laws  and  regulations  be  submitted  in  an  official  language.  Otherwise, 


supra,  5  5.3.1. 

'*^e  Preparatory  Commission  may  have  the  power  to  develop  regulations  related  to  a 
legislation  depository  under  its  authorization  to  conduct  studies  and  prepare  reports  that  it  deems 
necessary.  See  Commission  Text,  supra  note  174,  §  14(b).  There  should  be  a  mechanism  for 
the  CWC  Organization  to  update  its  database  of  domestic  laws  automatically  to  ensure  accuracy. 

'**Single  Convention  on  Narcotic  Drugs,  1961,  18  U.S.T.  1407. 

"^Protocol  Amending  the  Single  Convention  on  Narcotic  Drugs,  1961, 1972, 11 1.L.M.  804. 


'“Commission  Text,  si^ra  note  174,  §  14(a). 
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reports  and  copies  of  laws  will  be  submitted  in  various  languages,  creating  expense  and 
difficulties  in  communicating  information  effectively. 


A.2  FACILITATION  OF  INTERNATIONAL  ENFORCEMENT. 

The  massive  international  trade  in  chemicals  could  profoundly  hamper  efforts  to  bring  them 
under  control.  Many  participants  in  the  chemical  industry  mgage  in  transnational  activities 
either  by  operating  affiliates  in  foreign  jurisdictions  or  by  extensive  contractual  arrangements 
with  independent  firms  in  other  countries.'”  The  CWC  must,  therefore,  develop  a  system 
for  the  international  regulation  of  the  industry  in  a  manner  that  does  not  unduly  interfere  with 
international  trade. 

Two  problems  deserve  serious  attention.  First,  a  chemical  firm  within  member  State  Parties 
may  establish  operations  in  a  state  that  is  not  a  party  to  the  CWC  in  a  deliberate  attempt  to 
avoid  the  treaty’s  prohibitions,  either  with  or  without  the  tacit  consent  of  its  own 
government.  This  possibility  raises  the  issue  of  the  CWC’s  extraterritorial  jurisdiction. 
Would  such  a  facility  be  subject  to  CWC  enforcement  by  virtue  of  its  corporate  parent  that  is 
headquartered  in  a  member  State  Party?  Would  the  member  State  Party  in  whose  territory 
the  parent  operates  be  obligated  to  verify  that  the  foreign  subsidiary  is  not  engaging  in 
conduct  proUbited  by  the  CWC? 

The  second  problem  concerns  the  possibility  of  chemical  weapons  segmentation  or 
parcelization.  Instead  of  producing  lethal  agents  at  one  facility  where  inspections  could 
reveal  them,  operations  may  be  split  among  numerous  facilities  in  various  countries  maJdng 
detection  more  complicated.  This  problem  is  worsened  by  the  possibility  that  the  last, 
critical  phase  which  would  necessarily  be  discovered  by  a  CWC  inspection  may  take  place  in 
a  state  that  is  not  a  party  to  the  CWC.  Thus,  CWC  inspectors  would  only  detect  discrete, 
seemingly  iruiocuous  operations  in  various  countries,  none  of  which  constitutes  a  violation  of 
the  CWC,  but  would  not  detect  the  overaU  scheme  that  subverts  the  CWC’s  lofty  goals. 

The  following  recommendations  are  intended  to  address  either  or  both  of  these  potential 
problems. 

A.2.1  Recommendation  to  Extend  Reach  of  Extraterritorial  Jurisdiction. 

The  Preparatory  Commission  should  consider  to  what  extent  and  upon  what  theoretical  basis 
extraterritorial  jurisdiction  should  be  expanded  so  as  to  reach  as  many  chemical  weapons 


'”The  recent  controversy  concerning  the  Indian  shipment  of  T-P  to  Syria  is  a  striking 
example  of  this  concern.  See  Michael  R.  Gordon,  U.5.  Accuses  India  on  Chemical  Arms,  N.  Y. 
Times,  Sept.  21,  1992,  at  2. 
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activities  as  possible.’**  Accordingly,  guidelines  should  be  established  concerning  what 
percentage  of  a  foreign  chemical  weapons  firm  owned  by  a  company  headquartered  within  a 
State  Party  should  constitute  ”control-in-fact*  for  jurisdictional  puiposes.  Furthermore, 
guidelines  should  specify  that  transfer  of  trade  secrets  or  other  proprietary  information 
pertaining  to  chemical  production  will  support  the  application  of  the  major  theories  of 
jurisdiction  to  CWC  violations. 

A.2.2  Recommendation  to  Encourage  Interstate  Legal  Assistance. 

Particular  attention  should  be  paid  to  encouraging  effective  interstate  cooperation.  Various 
modalities  should  be  addressed,  particularly  mutual  legal  assistance  and  the  recognition, 
transfer  and  enforcement  of  foreign  judgements  and  orders. 

Provision  must  also  be  made  whereby  a  State  Party  can  secure  information  relating  to  facially 
non-criminal  but  suspect  activities  even  though  that  information  may  not  amount  to  what 
would  ordinarily  be  secured  via  a  Mutual  Legal  Assistance  Treaty  (MLAT).'**  In  addition, 
procedures  which  allow  the  CWC  Organization  to  communicate  information  which  falls  short 
of  MLAT  criteria  could  be  outlined  in  an  inspection/verification  manual.  Ideally,  these 
procedures  will  allow  inquiries  to  be  processed  without  the  use  of  the  usual  mutual  legal 
assistance  provisions. ’*** 

Many  national  reporters  suggested  that  the  CWC  should  contain  a  specific  provision  on  the 
duty  of  State  Parties  to  lend  to  each  other  the  maximum  judicial  assistance  permistible  under 
their  national  laws.’*’  States  should  also  be  obligated  to  enact  appropriate  legislation  where 
necessary  and  to  rely  on  the  provisions  of  the  CWC  if  national  law  requires  that  judicial 
assistance  be  premised  on  a  treaty.  Such  a  provinon  would,  in  effect,  make  the  CWC  a 
multilateral  MLAT.  Otherwise,  cooperation  between  State  Parties  will  be  unnecessarily 
risky. 


A.3  HARMONIZE  THE  CWC  WITH  NORMS  OF  INTERNATIONAL  TRADE 
REGULATION. 


“*5ee  Koplow,  Long  Arms  and  Chenucal  Arms:  Extraterritoriality  and  the  Draft  Chemical 
Weapons  Convention,  15  Yale  J.  Int’l  L.  1  (1990). 

^**See  supra,  §5. 3.2,2. 

'*The  Preparatory  Commission  would  be  effective  in  this  regard,  given  its  authority  to 
facilitate  the  exchange  of  information  related  to  implementation.  Commission  Text,  supra  note 
174,  S  14(a).  The  task  of  preparing  any  such  regulations  would  logically  fall  on  the  Commission 
and  would,  subsequently,  be  a  nutter  for  the  Technical  Secretariat. 

”'5ee  supra,  §  5. 3.2.2. 
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The  August  10,  Ouumum’s  Text  details  the  prohibitions  and  procedures  that  States  Parties 
must  follow  when  transferring  Schedule  1,  2  and  3  chemicals  to  Nonstate  Parties.  The 
strongest  restrictions  are  on  Schedule  1  and  2  chemicals.  A  State  Party  may  transfer 
Schedule  1  chemicals  outside  its  territory  only  to  another  State  Party  and  only  for  research, 
medical  pharmaceutical  or  protective  purposes.'*^  Also,  transferred  chemicals  may  not  be 
retransferred  to  a  third  state.’”  Schedule  2  chemicals,  three  years  after  the  CWC  enters  into 
force,  may  only  be  transferred  to  or  received  from  States  Patties.'”  Transfers  of  Schedule  3 
chemicals  are  regulated  but  not  banned.'”  Five  years  after  the  CWC  enters  into  force,  the 
Conference  will  consider  further  regulations  on  transferring  Schedule  3  chemicals  to  Nonstate 
Parties.'” 

This  regulation  of  inter-state  transfer  of  chemicals  is  supplemented  by  Article  XI  which 
obligates  State  Parties  to  facilitate  economic  or  technological  development  and  exchange 
scientific  and  technical  information  and  chemicals  and  equipment  for  purposes  consistent  with 
the  CWC.'”  Furthermore,  State  Parties  may  not  restrict  or  impede  trade  and  the 
development  and  promotion  of  scientific  and  technological  knowledge  in  the  field  of 
chemistry  for  industrial,  agricultural,  research,  medical,  pharmaceutical,  or  other  peaceful 


‘“Verification  Annex,  supra  note  1,  pt.  VI,  (B)(3). 

'“A/.  (4). 

'”7(2.,  pt.  Vn,  C(31).  However,  during  this  three  year  period,  a  State  Party  may  transfer 
Schedule  2  chemicals  to  a  Nonstate  Party  provided  they  require  an  *end-use  certificate”  from 
the  Nonstate  Party.  Id.  (32).  Also,  the  State  Party  must  adc^t  necessary  measures  to  ensure  that 
transferred  chemicals  are  used  only  for  purposes  not  prohibited  by  the  CWC.  Id.  The  "end-use 
certificate”  must  state,  in  relation  to  the  transferr^  chemicals:  (a)  their  use  will  be  for  a 
purposes  not  prohibited  by  the  CWC;  (b)  they  will  not  be  re-transferred;  (c)  their  types  and 
quantities;  (d)  their  end-u^s);  and  (e)  the  name(s)  and  address(es)  of  the  end-user(s).  Id.  (a)- 
(e). 


'”/</.  pt.  vm,  C.  As  with  Schedule  2  chemicals.  State  Parties  that  transfer  Schedule  3 
chemicals  to  Nonstate  Parties  must  adopt  necessary  measures  to  ensure  that  the  transferred 
chemicals  aiC  used  only  for  legal  purposes.  Id.  (26).  Also,  the  State  Party  must  require  an 
”end-use  certificate”  from  the  Nonstate  Party.  Id.  (a)-(e). 

'”/d.  (27). 

'”/</.  Art.  XI  (2)(b).  States  Parties  must  promote  the  exchange  of  chemicals,  equipment, 
and  scientific  and  technical  information  relating  to  the  development  and  application  of  chemistry 
for  purposes  consistent  with  the  CWC;  State  Parties  are  entitled  to  participate  in  such  exchanges. 
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purpose.*’*  This  obligation  relates  not  only  to  unilateral  restrictions  but  also  international 
agreements  incompatible  with  the  obligations  under  the  CWC  and  this  article.*” 

A.3.1  Recommendation  to  Evaluate  Legality  of  Trade  Restrictions  and  Sanctions. 

By  its  terms,  the  CWC  restricts  the  freedom  to  trade  chemicals.  It  is  likely  that  these 
restrictions  will  prove  to  be  controversial  CWC  obligations.  The  Prq)aratory  Commission 
should  consider  how  such  restrictions  will  likely  be  enforced  and  address  the  nature  and 
extent  of  monitoring  transfers  including  perhaps  inspections  of  international  carriers. 

Article  XI  is  unclear  as  to  how  CWC  violations  would  be  punishable  or  lead  to  penal 
consequences  by  operation  of  the  law  of  each  State  Party.  Tins  matter  should  be  resolved, 
and  the  modalities  of  that  scheme  should  be  specified.  If  each  State  Party  is  to  assume  the 
obligation  of  punishing  illegal  chemical  transferrers,  then  the  Prq)aratory  Commission  should 
develop  models  on  which  such  efforts  may  be  based.  Indeed,  the  Preparatory  Comnussion 
should  consider  whether  State  Parties  should  be  permitted/obligated  to  impose  trade  sanctions 
on  a  state  or  private  firm  found  to  have  violated  Article  XI. 

Restrictions  on  transfers  of  chemicals  potentially  cmitravene  the  General  Agreement  on  Tariff 
and  Trade  (GATT)  which  establishes  the  guidelines  for  regulating  international  trade.  As 
part  of  a  broader  evaluation,  the  Preparatory  Commission  should  consider  how  increasing  the 
restrictions  on  the  trade  of  chenucals  can  be  harmonized  with  concurrent  efforts  to  liberalize 
trade  of  commercial  products  generally  under  the  GATT. 

A.3.2  Recommendation  to  Assess  Affected  bitemational  Agreements. 

The  requirements  that  State  Parties  facilitate  the  exchange  of  technical  ii.formation  and 
refrain  from  impeding  trade  in  technological  knowledge  raise  concerns  as  to  the  ability  to 
protect  intellectual  property.  The  potential  loss  of  trade  secrets  resulting  from  CWC 
operations  is  a  central  concern  of  State  Parties  and  the  international  chemical  industry. 
Virtually  every  national  reporter  indicated  that  developing  means  of  protecting  trade  secrets 
and  compensating  owners  for  any  losses  that  might  result  from  compliance  with  the  CWC 
will  be  critical  to  the  treaty's  success.^  However,  the  reporters  were  instructed  to  focus  on 
potential  constitutional  conflicts  in  regard  to  domestic  implementation;  little  attention  was 
paid  to  the  implications  of  the  CWC  on  existing  international  regulations  concerning 
intellectual  property.  Yet,  these  implications  are  significant,  even  if  constitutional  rights  are 
not  necessarily  contravened. 


'’•/d.  (2)(c). 

‘”/d. 

^See  supra,  §  4.3. 
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The  Preparatory  Commission  should,  therefore,  undertake  an  evaluation  of  the  international 
legal  arrangements  for  protecting  technical  information  and  trade  property.  This  evaluation 
should  focus  on  the  effectiveness  of  the  current  system,  the  likely  impact  of  the  CWC,  and 
methods  for  strengthening  protections  in  accord  with  the  CWC. 

A.3.3  Recommendation  for  Coordiiution  with  other  Anns  Control  Regimes. 

The  CWC  should  be  regarded  as  but  one  part  of  an  important,  substantive  approach  to 
nonproliferation  that  demands  a  comprehensive  institutional  approach.  The  IAEA,  the 
Nuclear  Suppliers  Group,  the  Missile  Technology  Control  Regime  (MTCR),  the  Sanctions 
Committee  (of  the  Security  Council),  regional  control  regimes,  confidence-building 
measures,  the  UN  arms  register,  and  various  transnational  arrangements  could  be  connected 
through  agreements  for  mutual  support  and  systems  for  exchange  of  information  and  data.^' 
Various  modalities  should  be  studi^  to  carry  out  such  coordinating  efforts. 


“*R.  Ekeus,  The  Iraqi  Experience  and  the 
Washington  Quarterly,  Autumn  1992,  at  67. 
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The  items  that  may  legitimately  be 
seized  must  be  related  to  the  searcl 


OfTictalt  who  reveal  trade  lecret 
be  liable  (A)  criminally,  (B)  for 
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APPENDIX  D 


QUESTIONNAIRES 


D.l  INITIAL  QUESTIONNAIRE. 

A  Comparative  Study  of  the  Legal  Rights  Implicated  by  the  On-Site 
Inspection  Provisions  of  the  Draft  Chemical  Weapons  Convention 


I.  Purposes  of  the  Project 

This  is  an  academic  project  of  an  international  and  comparative  nature  intended  to 
examine  the  legal  implications  of  the  inspection  provisions  of  the  Chemical  Weapons 
Convention  (CWC). 

The  present  draft  of  the  CWC  contains  novel  provisions  for  international  inspections 
of  numerous  sites  within  State  Parties  (described  bdow  in  the  "Overview  of  the  Dr^ 
Chemical  We^ns  Convention”).  These  provisimis  are  an  innovative  and  important  stq)  in 
ensuring  compliance  with  the  international  prohibition  of  the  production  and  possession  of 
these  weapons  of  mass  destruction.  By  virtue  of  this  new  approach,  the  newly  established 
"International  Organization"  will  be  authorized  to  enter  into  Ae  territory  of  the  State  Parties 
on  short  notice  and  without  ;q)propriate  judicial  authorization  -  as  would  normaUy  be 
required  for  other  government  inspections. 

This  new  approach  to  verifying  compliance  with  treaty  obligations  may  conflict  with 
certain  basic  rights  under  the  constitution  and  laws  of  many  countries.  In  many  countries, 
there  exist  constitutional  provisions,  laws,  and  human  rights  treaty  obligations  that  protect  a 
number  of  individual  rights  including:  the  right  to  privacy,  the  right  to  be  free  from  illegal 
search  and  seizure  without  valid  judicial  order,  protection  from  compelled  self-incrimination, 
and  the  right  to  be  compensated  for  the  seizure  of  private  property.  Certainly,  the  laws  on 
criminal  procedure  in  all  countries  regulate  these  matters  and  protect  certain  basic  rights 
from  undue  infringement. 

To  ensure  the  international  success  of  the  CWC,  it  is  indispensable  to  assess  whether 
these  provisions  can  be  implemoited  in  accordance  with  diverse  national  legal  systems.  In 
order  to  make  such  an  assessment,  this  academic  project  will  involve  a  comparative  study  of 
25  countries  as  well  as  relevant  international  and  regional  human  rights  norms. 
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n.  Methodolosy 


The  experts  are  requested  to  prepare  an  aiudysis  in  response  to  the  attached 
questionnaire  which  is  preyed  by  an  overview  of  the  Draft  CWC.  The  relevant  provisions 
of  the  CWC  are  also  attached. 

Upon  receipt  of  the  experts’  analyses,  they  will  be  correlated  in  a  general  report, 
prepared  by  the  ct^irectors  of  this  project  with  the  cooperation  of  other  experts  on 
comparative  criminal  procedure. 

Following  the  completion  of  this  report,  a  document  fit  for  publication  will  be 
prepared  containing  all  the  reports.  This  document  will  serve  the  purposes  of  CWC 
implementation  and  will  also  be  an  important  contribution  to  the  knowledge  and 
dissemination  of  comparative  criminal  procediue  and  the  protection  of  these  affected  rights. 

m.  Guidelines 

1)  The  experts  are  asked  to  follow  the  questionnaire  so  that  the  general 
rapporteurs  can  better  prepare  the  synthesis  report. 

2)  The  analyses  are  expected  to  be  30-35  pages. 

3)  The  analyses  should  identify  the  constitutional  and  normative  legal  provisions 
that  may  exist  in  the  laws  on  criminal  procure  or  administrative  law  wherever  applicable  as 
well  as  relevant  supreme  court  decisions.  (Note:  There  will  be  three  special  rapporteurs  on 
United  Nations  norms  and  standards,  the  norms  and  standards  arising  out  of  the  European 
Convention  on  Human  Rights  and  decisions  of  the  European  Commission  and  the  European 
Court  on  Human  Rights,  and  relevant  decisions  arising  out  of  the  Inter-American  Convention 
on  Human  Rights.  Therefore,  national  rapporteurs  will  not  be  required  to  consider  these 
questions  except  insofar  as  a  decision  coming  from  one  of  these  tribunals  may  apply  to  their 
national  legal  system.) 

4)  The  report  should  contain  footnotes,  as  opposed  to  endnotes,  and  full  complete 
citations.  If  at  all  possible,  a  floppy  disk  version  of  the  report  in  WordPerfect  5.0  or  5.1 
should  be  provided.  The  language  of  the  analysis  shall  be  English. 

5)  Copies  of  the  legal  provisions  of  the  relevant  texts  of  the  constitutions  and 
laws  referenced  in  the  report  shoiUd  be  provided,  if  possible  in  English. 

6)  The  analysis  shall  be  submitted  by  15  May  1992  in  anticipation  of  completion 
of  the  CWC  this  summer. 


Assume  that  the  Draft  Convention  is  successfully  negotiated  and  signed  by  a  duly 
authorized  rq)resentative  of  your  nation’s  government.  The  following  set  of  questions 
concern  the  rights  under  your  constitution  and/or  national  laws  that  may  be  affected  by  CWC 
on-site  inspections. 

I.  The  Legal  Role  of  International  Treaties 

1.  Does  the  domestic  law  of  your  country  require  some  act  of  domestic 
ratification  for  an  international  treaty  to  be  legally  binding?  Briefly  explain 
the  ratification  process  and  its  legal  requirements.  Must  ratification  of  the 
CWC  be  accompanied  by  the  enactment  of  domestic  legislation?  Briefly 
explain  what  issues  the  legislation  must  address  and  what  provisions  it  could 
contain. 

2.  According  to  the  CWC,  the  host  government  will  significantly  participate  in 
the  inspection  of  facilities  within  its  territory  from  the  moment  it  issues  the 
first  inspector  visa  until  it  finishes  reviewing  the  last  inspection  report.  Under 
domestic  constitutional  or  statutory  law,  will  such  participation  be  sufficient  to 
characterize  CWC  inspections  as  "state  action*  such  that  whatever  limitations 
apply  to  domestic  law  enforcement  activities  would  also  apply  to  CWC 
inspectors? 

3.  Is  the  legality  of  an  international  treaty,  properly  ratified  under  your  nation’s 
domestic  law,  subject  to  judicial  review?  If  so,  briefly  explain  the  legal  bases 
of  such  review.  If  not,  how  may  potential  transgressions  of  the  rights  of 
citizens  be  addressed? 

4.  Under  domestic  constitutiotud  law,  is  the  national  government  obligated  to 
protect  national  security  installaticms  and/or  information  from  disclosure? 
Briefly  discuss  the  nature  of  this  obligation  and  what,  if  any,  laws  exist  to 
implement  this  obligation. 


n.  Relevant  Individual  Rights  and  Legal  Protections 

S.  What,  if  any,  are  the  sq>plicable  constitutional  provisions  and  laws  which  sq)ply 
to  the  following  essential  rights.  Briefly  identify  the  source  of  such  a  right  - 
constitution,  statute  or  custom: 


A.  The  right  of  privacy  including  limits  on  the  use  of  surveillance  equipment 
(Does  it  ^ly  to  body  searches  including  biomedical  testing?); 
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B.  The  right  to  be  free  from  unreasonable  search  and  seizure,  including  any 
requirements  and  conditions  for  a  judicial  order,  notice,  and  limitations  as  to 
the  method,  time,  place,  and  scope  of  searches; 

C.  The  right  to  hold  private  property  (including  trade  secrets)  which  the 
government  may  not  take  without  paying  fair  compensation,  including  the 
requirements  and  conditions  for  a  lawful  taking;  and 

D.  The  right  to  be  protected  from  compelled  self-incrimination,  including  the 
requirements  and  conditions  for  obtaining  testimony  pursuant  to  a  grant  of 
immunity  from  prosecutitm  based  on  evidence  deriv^  from  coerced  testimony. 

6.  Do  any  or  all  of  these  rights  extend  to  commercial  entities  as  well  as 
individuals.  Briefly  identify  any  distinctions  as  to  each  of  these  rights  for 
different  legal  entities  or  physic^  sites: 

A.  Government-owned  facilities; 

B.  Privately-owned  facilities; 

C.  Individually-owned  property  including  homes. 

7.  Do  these  rights  restrict  the  actions  of  law  enforcement  personnel?  Do  these 
restrictions  have  practical  implications  for  day-to-day  law  enforcement 
activities.  Briefly  identify  these  implications,  especially  as  they  may  pertain  to 
the  conduct  of  government  inspections  of  private  commercial  facilities.  Would 
these  answers  change  if  the  inspection  were  required  by  a  properly  ratified 
international  treaty? 

8.  May  these  rights  be  waived  or  may  a  citizen  consent  to  conduct  that  would,  in 
the  absence  of  consent,  contravene  these  rights?  If  so,  is  there  any 
constitutional  limit  to  the  effectiveness  of  waiver  or  consent?  Through  what 
formal  process,  if  any,  can  waiver  or  consent  be  obtained? 


m.  The  Impact  of  Legislation  on  Protected  Rights 

9.  What  industries,  if  any,  are  subject  to  frequent  regulatory  inspections?  Do  the 
rights  listed  above  limit  the  inspection  of  these  industries,  or  does  the  fact  that 
they  are  heavily  regulated  reduce  the  iq>plicability  of  these  rights?  Briefly 
explain  the  leg^  requisites  of  inspection  of  these  facilities  and  how  such 
inspections  may  be  distinguished  from  those  of  unregulated  commercial  sites. 
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10.  In  the  event  that  CWC  on-site  inspections  could  violate  the  rights  of 
individuals  affected  by  such  inspections,  to  what  extent  could  national 
legislation  to  accompany  CWC  ratification  resolve  any  potential  conflict? 
Briefly  explain  the  legal  requirements  for  balancing  or  rationalizing  treaty 
obligations  with  the  protection  of  the  legal  rights  of  citizens.  Does  one  set  of 
obligations  supersede  the  other,  or  is  there  a  method  to  reconcile  potential 
contradictions? 

1 1 .  Can  legislation  limit  any  or  all  of  the  rights  listed  above?  Briefly  explain  the 
legal  bases  that  would  support  such  a  limitation  in  the  context  of  government 
inspections  of  commercial  facilities.  What  specific  provisions  must  the 
legislation  contain  to  render  inspections,  that  might  otherwise  be  legally 
questionable,  exempt  from  the  limitations  imposed  by  the  requirement  to 
respect  these  rights? 

12.  Does  natioiud  law  impose  limits  on  the  discretion  of  government  inspectors 
that  might  limit  when,  where,  what,  or  whom  might  be  inspected  even  if  there 
is  just  cause  for  the  inspection  of  a  facility  in  general?  Briefly  explain  the 
extent  and  nature  of  such  limits  and  how  they  might  affect  a  CWC  inspection. 


rv.  Hie  Right  To  Seek  Judicial  Relief/Ronedies 

13.  Are  any  or  all  of  the  rights  listed  above  enforceable  by  means  of  a  lawsuit? 

Do  individuals  and/or  commercial  entities  have  the  right  to  sue  the  government 
if  their  rights  are  violated?  Briefly  identify  the  procedure  for  initiating  and 
pursuing  such  a  lawsuit? 

14.  In  the  event  that  a  government  inspection  transgresses  any  of  these  rights, 
could  a  court  prevent  such  violations  by  ordering  the  government  to  not 
conduct  or  penait  the  inspection?  Briefly  identify  the  legal  prerequisites  for 
such  an  action. 

15.  May  an  injured  party  seek  judicial  relief  in  order  to  compel  the  government  to 
pay  damages?  Briefly  identify  the  legal  bases  for  damages,  what  types  of 
damages  may  be  awanied,  and  how  such  damages  may  be  calculate  in  the 
event  that  a  government  inspection: 

A.  Transgresses  any  substantive,  procedural,  or  administrative  right  pertaining 
to  searches  and  seizures;  or 

B.  Results  in  an  illegal  taking  of  private  property  or  damage  or  destruction  to 
such  property. 
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C.  Would  any  right  to  damages  be  forfeited  by  discovery  of  conduct  in 
violation  of  a  properly  ratified  international  treaty,  e.g.,  the  CWC? 

16.  Does  national  law  recognize  the  concept  and  value  of  trade  secrets?  Are  trade 
secrets  private  property  under  national  lau  ?  Briefly  explain  the  nature  and 
extent  of  the  legal  protection  against  unauthorized  disclosure  of  trade  secrets 
and  the  right  to  compensation,  if  any.  In  the  event  that  a  government 
inspection  of  a  commercial  entity  results  in  an  improper  disclosure  of  a  trade 
secret,  could  the  victim  seek  relief  through  application  to  a  court  by  means  of 
a  lawsuit? 

A.  Under  what  conditions,  if  any,  could  a  court  order  the  government  to  pay 
damages  to  an  injured  party?  Briefly  identify  the  legal  bases  for  damages  and 
how  such  damages  may  be  calculated. 

B.  Could  the  possibility  that  a  trade  secret  might  be  disclosed  during  a 
government  inspection  cause  a  court  to  order  the  government  to  not  conduct  or 
permit  the  inspection? 


V,  Prosecutorial  Use  of  Evidence  Gained  During  Inspections 

17.  Does  national  law  distinguish  between  inspections  that  are  designed  for  penal 
purposes  from  inspections  that  are  designed  to  monitor  compliance  with  health 
and  safety  standards?  Would  the  permissible  scope  of  the  inspection  vary 
according  to  its  purpose?  Would  the  permissible  range  of  discretion  exercised 
by  inspectors  vary  according  to  the  inspection’s  purpose? 


18.  Under  national  law,  can  evidence  obtained  during  a  properly  authorized 
government  inspection  be  subsequently  used  to; 

A.  Provide  the  basis  for  the  seizure  of  other  evidence; 

B.  Provide  legal  grounds  for  the  arrest  of  persons  associated  with  the  facility; 

C.  Provide  legal  grounds  for  the  issuance  of  a  judicial  or  administrative 
warrant  for  a  subsequent  search  at  the  same  place  or  elsewhere? 

D.  Prosecute  any  individual  or  commercial  endty  for  any  legal  violation  for 
conduct  other  than  that  which  occasioned  the  inspection? 
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19.  In  the  event  that  the  object  of  a  CWC  inspection  is  a  regulated  or  licensed 
commercial  facility,  can  any  evidotce  of  a  violation  of  the  CWC  or  other  law 
be  used  to  revoke  or  suspend  that  license  or  regulatory  permit?  Can  this  be 
done  even  if  the  evidoice  was  obtained  in  violation  of  CWC  procedures? 

20.  Under  national  law,  can  the  evidence  seized  during  a  properly  authorized 
CWC  inspection  be  communicated  to  other  law  enforcement  authorities, 
including  those  of  another  State? 
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D.2  SUPPLEMENTAL  QUESTIONNAIRE. 


1 .  CWC  on-site  inspections  will  involve  administrative  inspections  of  private  commercial 
facilities.  These  inspections  will  not  be  preceded  nor  accompanied  by  any  warrant  from 
either  the  Judicial  or  Executive  branches  of  government.  They  will  not  be  refuseable.  Will 
such  administrative  inspections,  properly  performed,  raise  legal  difficulties?  If  so,  what? 

2.  With  referoice  to  the  constitutional  provisions  which  you  have  referred  to  in  your 
report,  can  the  CWC  inspection  system  be  implemented  by  national  legislation  establishing 
administrative  regulations,  outside  the  criminal  law  enforcement  process,  which  would  enable 
inspections  to  proceed  without  fear  of  legal  impediment? 

3.  In  an  administrative  inspection  system,  is  it  necessary  to  obtain  a  warrant  or  judicial 
permission  or  go  through  a  legal  or  administrative  procedure  to  achieve  inspection? 

4.  The  CWC  calls  for  "routine”  inspections  which  will  be  held  on  a  regular  basis  and 
with  short  notice,  and  for  "challenge*  in^)ections  which  can  happen  anywhere,  anytime  and 
with  only  minimal  notice.  Does  this  distinction  in  the  types  of  inspections  have  any  legal 
significance?  Will  one  type  of  inspection  have  more  or  less  legal  implications  (restrictions) 
than  the  other? 

5.  What  are  the  legal  norms  for  challenging  an  administrative  inq)ection  law?  What  are 
the  standards  of  administrative  enforcement  which  would  need  to  be  established  in  that  law  in 
order  to  comply  with  the  Constitution? 

6.  What  are  the  remedies  available  to  a  private  entrepreneur  to  challenge  an 
administrative  inspection,  and  before  what  judicial  authority  or  administrative  tribunal? 

7.  Is  it  possible  to  obtain  injunctions  to  prevent  administrative  inspections?  If  so,  on 
what  grounds? 
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2CYATTN:  DTIC/OC 

DEPARTMENT  OF  DEFENSE 
2CYATTN:  MR  HADDAD 

OASD  (ATOMIC  ENERGY) 

ATTN:  COL  COX 
2CYATTN:  MR  GREEN 

OFFICE  OF  THE  JOINT  CHIEF  OF  STAFF 
ATTN:  LTC  DUPLANTIER 

ON-SITE  INSPECTION  AGENCY 
2CYATTN:  COL  GILBERT 

OSD  (DDR&E) 

ATTN:  BG  ARTHUR  JOHNSON 

DEPARTMENT  OF  THE  ARMY 

DEPARTK  iNT  OF  THE  ARMY 

ATTN:  DAMO/SWC  MS  KOTRAS 

U  S  ARMY  CHEMICAl  SCHOOL 

ATTN:  ATZN-CM-FTO  MR  SHEHEANE 

U  S  ARMY  MATERIAL  COMMAND 
ATTN:  AMCAN-CN  COL  NIKAI 

USA  CML  &  BIOLOGICAL  DEFENSE  AGENCY 
ATTN:  AMSCB-TC  MR  COLBURN 
2  CY  ATTN:  MR  FLAMM 
5  CY  ATTN:  SMCCR-MUM  DR  HUTCHINSON 

DEPARTMENT  OF  THE  NAVY 

ASSISTANT  SECRETARY  OF  THE  NAVY 
ATTN:  MRGRATTON 

DEPARTMENT  OF  THE  AIR  FORCE 

USAF/XOXXI 

ATTN:  COLENGSTROM 


DEPARTMENT  OF  ENERGY 

ARGONNE  NATIONAL  LABORATORY 
2CYATTN:  EATANZMAN 

DEPARTMENT  OF  ENERGY 
ATTN:  G  DUDDER 

LAWRENCE  LIVERMORE  NATIONAL  LAB 
ATTN:  C  STEVENS 

OTHER  GOVERNMENT 

ARMS  CONTROL  &  DISARMAMENT  AGENCY 
2CYATTN:  DR  SEIDERS 
ATTN:  MR  STAPLES 

2  CY  ATTN:  OFFICE  OF  GENERAL  COUNSEL 

CENTRAL  INTELLIGENCE  AGENCY 

ATTN:  DCI/ACIS/TMC  MR  SPALDING 

DEPARTMENT  OF  DEFENSE  CONTRACTORS 

BATTELLE  EDGEWOOD  OPERATIONS 
ATTN:  CBIAC 
ATTN:  MSBRLETICH 

BDM  FEDERAL.  INC 
2CYATTN:  D  GUALTIERI 
2CYATTN:  B  KELLMAN 
2CYATTN:  M  BASSIOUNI 

JAYCOR 

ATTN:  CYRUS  P  KNOWLES 

KAMAN  SCIENCES  CORP 
ATTN:  DASIAC 

KAMAN  SCIENCES  CORPORATION 
ATTN:  DASIAC 

SCIENCE  APPLICATIONS  INTL  CORP 
12  CY  ATTN:  CVR  MR  FARGO 

DIRECTORY  OF  OTHER 

DIVISION  OF  CONTINUING  EDUCATION 
ATTN:  DR  JOHN  REDICK 
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